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STATEMENT OF INTEREST OF THE AMICUS 

New England Innocence Project ("NEIP") is a charitable trust and a 501(c)(3) tax-exempt 

organization, whose membership includes New England area law professors, lawyers, and 

members of Goodwin Procter LLP. NEIP provides pro bono legal services to identify, 

investigate, and exonerate through the use of DNA testing persons who have been wrongly 

convicted and imprisoned in the New England states, and it studies the causes of such 

convictions. 

ARGUMENT 

I. THE COURT SHOULD EXERCISE ITS SUPERVISORY POWER TO REQUIRE 
ELECTRONIC RECORDING OF ALL CUSTODIAL INTERROGATIONS. 

A. Introduction. 

Evidence increasingly confirms electronic recording of custodial interrogations benefits 

prosecutors, defendants, and law enforcement, while simultaneously conserving scarce judicial 

resources. See, e.g., Richard A. Leo & Kimberly D. Richman, Mandate the Electronic 

Recording of Police Interrogations, 6 CRIM. & PUB. POL 'y 791 (2007); Thomas P. Sullivan, 

Recent Developments, Electronic Recording of Custodial Interrogations: Everybody Wins, 95 J. 

CRIM. L. & CRIMINOLOGY 1127 (2005). By providing a complete, reliable record of 

conversations between defendants and police, taped interrogations can effectively prove 

voluntariness, thereby ensuring that all information obtained via constitutionally valid methods is 

ultimately admissible at trial. The Supreme Judicial Court of Massachusetts acknowledged this 

reality in 2004 by exercising its superintendence power to require an adverse jury instruction in 

cases in which interrogations were left unrecorded. See Commonwealth v. DiGiambattista, 813 

N.E.2d 516, 533 (Mass. 2004). 
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Since the promulgation of the DiGiambattista rule, the advantages of recorded 

interrogation have become evident to both prosecutors and defense lawyers. Law enforcement 

officials have not faced any meaningful obstacles in conforming to the new regime, with some 

law enforcement leaders emerging as enthusiastic supporters. The Massachusetts experience 

illustrates both the desirability and the feasibility of recording interrogations and should spur this 

Court to exercise its supervisory power to require or strongly encourage the electronic recording 

of all custodial interrogations. 

B. Electronic Recording of Interrogations Can Provide a Clear and Complete 
Record for a Fact-Finder Determining a Confession's Voluntariness. 

Electronic recording of interrogations presents a clear resolution to issues arising out of 

the need to ensure the voluntariness of confessions. The federal, Rhode Island and 

Massachusetts constitutions all forbid the admission of involuntary confessions. u.S. CONST. 

amend. V, XIV; R.I. CONST. art. I § 2; MASS. CONST. art. XII; see also, e.g., Mincey v. Arizona, 

437 U.S. 385, 398 (1978) (use in any criminal trial ofa defendant's involuntary confession is a 

denial of due process); State v. Humphrey, 715 A.2d 1265, 1274 (R.I. 1998); Commonwealth v. 

Brown, 872 N.E.2d 711, 725 (Mass. 2007) (citing Commonwealth v. Sheriff, 680 N.E.2d 75, 79 

(Mass. 1997». In both Rhode Island and Massachusetts, the government bears the burden of 

proving that a confession was voluntary. See State v. Amado, 424 A.2d 1057, 1061 (R.I. 1981); 

Commonwealth v. Scoggins, 789 N.E.2d 1080, 1083 (Mass. 2003). Determinations of 

voluntariness are "made in light of the totality of the circumstances." Humphrey, 715 A.2d at 

1274 (citing State v. Pacheco, 481 A.2d 1009, 1026 (R.L 1984»; Scoggins, 789 N.E.2d at 1084. 

Factors that courts consider in applying this totality of the circumstances analysis include "the 

background, experience and conduct of the accused, as well the level of a suspect's educational 

attainments." State v. Ramsey, 844 A.2d 715, 720 (R.I. 2004); see also State v. Nagle, 25 R.L 
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105, 109-10 (1903); accord, Commonwealth v. Selby, 651 N.E.2d 843, 848 (Mass. 1995) 

("[f]actors considered in determining voluntariness include 'promises or other inducements, 

conduct ofthe defendant ... and the details of the interrogation, including the recitation of 

Miranda warnings ... '''); Commonwealth v. Anderson, 834 N.E.2d 1159, 1167 (Mass. 2005). 

Several states, especially in the past three years, have tried to reduce uncertainty 

pertaining to the voluntariness of confessions by requiring or strongly encouraging electronic 

recording of all custodial interrogations. 1 An electronic recording of an entire interrogation 

provides a clear and complete record for a fact-finder assessing what actually happened in an 

interrogation, thereby avoiding reliance on the competing memories and interpretations of the 

defendant and law enforcement. Massachusetts recently joined the ranks of states that have 

taken active steps to ensure the recording of interrogations. See infra. Even a sample of reported 

appellate cases in Rhode Island suggests that courts spend significant time addressing instances 

of unrecorded or partially recorded interrogations when considering voluntariness. See e.g., State 

v. Ramsey, 844 A.2d 715, 720 (R.I. 2004) (evaluating voluntariness of statement obtained in 

unrecorded interrogation); State v. Briggs, 756 A.2d 731, 738-39 (R.1. 2000) (considering 

challenge to voluntariness following interrogation in which only six and three quarters of the 

I See, e.g., N.M. REV. STAT. Sec. 29-1-16 (2006) (New Mexico); D.C. CODE §§ 5-116.01, 5-
116.03 (2005) (District of Columbia); 725 ILL. COMPo STAT. ANN. 5/103-2.1 (2005) (Illinois); 
WIS. REv. STAT. Sec. 938.195 (2005) (Wisconsin, requiring electronic recording of juvenile 
suspects); Report of the Supreme Court Special Committee on Recordation of Custodial 
Interrogations, Apr. 15,2005, available at 
http://www.judiciary.state.nj.us/notices/reports/cookreport.pdf (New Jersey) (In the exercise of 
its supervisory authority, the Supreme Court of New Jersey established a committee in 2004 to 
investigate whether to encourage electronic recording of interrogations by imposing a 
presumption against admissibility of a non-recorded statement. It subsequently adopted Rule 
3:17 requiring custodial interrogations to be recorded, with a few exceptions.); ME. REV. STAT. 
ANN. Tit. 25 § 2803-B(I)(K) (West 2004) (Maine); State V. Barnett,789 A.2d 629 (N.H. 2001); 
State V. Scales, 518 N.W.2d 587, 592 (Minn. 1994); Stephan V. State, 711 P. 2d 1156, 1158 
(Alaska 1985). 
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twelve to thirteen hours of discussion were recorded); Humphrey, 715 A.2d at 1273-74 

(assessing voluntariness of statements following interrogation in which only two of the six hours 

of conversation were recorded). 

1. The Present Case Provides a Compelling Illustration of the Value of 
Recorded Interrogations 

The determination of the voluntariness of the defendant's confession in State of Rhode 

Island v. Barros would have been more efficient and reliable had the interrogation been recorded 

in its entirety. Serious questions persist as to the conduct of the police officer's interrogation of 

the defendant, with Mr. Barros and the officers offering widely divergent accounts of the length 

of the interrogation,2 the defendant's invocations of Miranda rights, and the officers' use of 

coercive tactics to elicit the controversial confession. State v. Barros, Pl-2006-2058 AG, Mot. 

in Limine & Supplemental Mot. to Suppress Oral Statements (Aug. 29, 2007); State v. Barros, 

Pl-2006-1058 AG, Mot. to Suppress Hr'g (May 30,2007). 

It is not disputed that only the last twelve minutes of the interrogation were recorded. 

Absent physical evidence linking the defendant to the crime or a complete record of the 

interrogation, the trial judge was forced to rely on inherently unreliable, personal recollections of 

the interrogation to determine the voluntariness of the confession. See infra. A comprehensive 

record of the defendant's conversation with law enforcement would have provided a far sturdier 

foundation for this determination. Similarly, an easily reviewable electronic recording would 

2 The precise duration of defendant's interrogation is in dispute. Defendant contends that he was 
held in the interrogation room and questioned on and off for a twenty-four hour period, whereas 
the police officers involved submit that the interrogation lasted no more than four hours. See 
generally, State v. Barros, Pl-2006-2058 AG, Mot. in Limine & Supplemental Mot. to Suppress 
Oral Statements (Aug. 29, 2007); State v. Barros, Pl-2006-1058 AG, Mot. to Suppress Hr'g 
(May 30, 2007). 
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have vastly reduced judicial time and resources required to evaluate voluntariness, eliminating 

the need for a lengthy suppression hearing. 

C. In Commonwealth v . ./JiGiambatlisla, the Supreme Judicial Court of 
Massachusetts Strongly Encouraged Electronic Recording of Interrogations. 

In Commonwealth v. DiGiambattista, the Supreme Judicial Court of Massachusetts 

employed its superintendence power to strongly encourage the electronic recording of all 

custodial interrogations. The case involved a defendant's challenge to his conviction for arson, 

in which he urged that his confession should not have been deemed admissible. Commonwealth 

v. DiGiambattista, 813 N.E.2d 516, 522 (Mass. 2004). After concluding that the deceptive 

police conduct that elicited defendant's (unrecorded) confession mandated its suppression, the 

court turned to the issue of electronically recorded interrogations. Id. at 523-28. 

Writing for the majority, Justice Sosman began by adducing an array of precedent for the 

proposition that recorded interrogations deter "police misconduct, reduce the number and length 

of contested motions to suppress, allow for more accurate resolution of the issues raised in 

motions to suppress, and ... provide the fact finder a complete version of precisely what the 

defendant did (or did not) say in any statement or confession." Id. at 530 (internal citations 

omitted); cf Leo & Richman, supra; Sullivan, supra. The court then traced the experience of 

states that required recording, noting that despite early hesitation, the anticipated benefits of 

taped interrogations had manifested themselves, with "most of those benefits ultimately inur[ing] 

to the prosecution, not to the defendant." Id. at 531 (internal citations omitted). Keenly aware of 

these and other considerations, Justice Sosman explained the Court was unwilling to perpetuate 

the Commonwealth's unsatisfying status quo by merely affirming the benefits of recorded 

interrogations. Id. at 532. 
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Recognizing that previous pronouncements had failed to obviate the unsettling state of 

affairs in Massachusetts courtrooms-under which fact finders were often forced to operate with 

"woefully incomplete and inherently unreliable version[s] of what everyone recognizes as 

critical evidence"-the majority opted to act. Id. In doing so, the court did not discount the 

good faith efforts of law enforcement to recount conscientiously their recollections of interviews. 

Id. at 533. However, as Justice Sosman noted, such accounts at best reflect officers' 

individualized perceptions of conversations with defendants, viewpoints that are easily distorted 

by the passage oftime. Id. Given the "exceptionally potent quality" of defendant's statements 

or confessions when presented to a fact-finder, the majority concluded that interrogating officers' 

failure to "preserve an accurate and complete recording of the interrogation" justified a 

cautionary instruction to the jury. Id. In particular, the court held that defendants are entitled, 

upon request, to an instruction "advising that the State's highest court has expressed a preference 

that ... interrogations be recorded whenever practicable," and warning that evidence of any 

alleged statement by the defendant should be considered "with great caution and care." !d. at 

533-34. 

D. The Advantages of Electronic Recording Have Been Realized in the Post-
.DiGiambattista Experience of the Massachusetts Judicial System. 

1. The Benefits of the .DiGiam battista Rule Have Been Affirmed by 
Massachusetts Courts. 

Since the promulgation of the DiGiambattista rule, Massachusetts courts have continued 

to affirm the value of recorded interrogations in fostering efficient, accurate outcomes. As 

expected, interrogation tapes have assisted appellate courts in the review of trial court decisions, 

easing the burden on both attorneys and fact-finders. Meanwhile, no court has reported any 

adverse consequences arising from the new recording regime. 
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The advantages of recordings have often inured to the benefit of prosecutors and judges. 

In Commonwealth v. Jackson, a defendant appealed his conviction for premeditated murder and 

illegal possession of fireann. Commonwealth v. Jackson, 855 N.E.2d 1097 (Mass. 2006). In 

affinning the lower court's ruling, the Supreme Judicial Court emphasized the degree to which 

"videotapes were invaluable to [its] review of [the defendant's] confession and the motion 

judge's rulings that it was voluntary and preceded by a series of knowing, voluntary, and 

intelligent waivers." Id. at 1106 n. 18. Similarly, a tape-recorded interview enabled a 

Massachusetts appellate court to agree with a trial judge that a defendant's "intoxication and 

emotional distress had significantly receded" by the time she made a statement to police. 

Commonwealth v. Pileeki, 818 N.E.2d 596, 600 (Mass. App. Ct. 2004). 

Massachusetts courts have also noted recorded interrogations' role in ensuring fair 

proceedings for defendants. For instance, courts' uncertainty as to what occurred in an 

interrogation has at times contributed to their willingness to order a new trial. See, e.g., 

Commonwealth v. Phinney, 843 N.E.2d 1024, 1035 (Mass. 2006). Indeed, since the 

promulgation of the DiGiambattista rule, the Supreme Judicial Court has reinforced its strong 

encouragement of taping interrogations as a factor that can reduce the "'imbalance' [that] exists 

between the resources of the State and those of the defendant." Commonwealth v. Durham, 843 

N.E.2d 1035, 1048 (Mass. 2006). 

2. Both Prosecutors and Defense Attorneys Have Endorsed Electronic 
Recording Based on Their Post-.DiGiamballisla Experience. 

When the Supreme Judicial Court first announced DiGiambattista, many prosecutors and 

members of Massachusetts law enforcement voiced concerns over what they feared would result 

from recording interrogations, even as members of the defense bar unanimously lauded the 
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decision as a positive step toward improving the reliability and fairness of criminal trials.3 

However, the concerns ofthe Massachusetts law enforcement community have not come to 

fiuition. On the contrary, anecdotal evidence suggests prosecutors have concluded that the 

benefits of recorded interrogations are enjoyed by both law enforcement and defendants. 

For instance, a Bristol County prosecutor acknowledged that although he and many of his 

colleagues had expressed concern when the ruling was first announced, it did not take long 

before he found himself supportive of the decision. He commented that since DiGiambattista, he 

has not seen a drop in the number of confessions police have obtained in their investigations, and 

noted, "[i]t's one of the many things that certainly doesn't make the Commonwealth's burden 

any easier, but I can honestly say that I think the decision has encouraged police departments to 

record suspect interviews, and that's a good thing for everyone." David E. Frank, Defense 

Lawyers Reap Benefitsfor Ruling on Taped Confessions, MASS. LAW. WKLY, Sept. 5,2005. 

Another commentator noted that "[e]veryone benefits when the fact-finder gets to hear the actual 

conversation as opposed to someone's interpretation of it." Id. A District Attorney in Berkshire 

County showed his support for the recording of interrogations when he purchased electronic 

recording equipment for twenty-eight law enforcement offices in the county using $75,000 from 

3 In the immediate aftermath of the ruling, the District Attorney for Hampden County 
complained that "[t]he decision has overturned current police procedures, which have been 
shown to be reliable." Dan Ring, Court: Tape Confessions Law Enforcement Reaction Mixed, 
REPUBLICAN (Springfield, MA) Aug. 17, 2004, at AI. Similarly, the Springfield Police Chief 
worried that "the department does not have the equipment to record all interrogations at all 
venues." Id. Her Brockton counterpart asserted that "When you're doing an interview, you try 
to form a rapport with a person, and I think when you bring out something mechanical, it puts a 
chill on your rapport. The person will just not be as forthcoming as they would if you didn't 
have that microphone in front of them." Denise Lavoie, SJC Warns Police to Tape Statements, 
TELEGRAM & GAZETTE (Worcester, MA), Aug. 17, 2004, at A2. By contrast, some public 
defenders asserted that the court ruling was excellent, and that taped confessions would create 
more efficiency, with fewer cases going to trial. See, e.g., Ring, supra. 
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confiscated drug-related cases. Nicole Sequino, The Videotape Never Lies, THE BERKSHIRE 

EAGLE, Mar. 15, 2006. He explained that "with this equipment, police can now work in a more 

professional, modem fashion," and further noted that because of this equipment, "defendants 

would also be less likely to challenge their statements to police during their criminal trials." Id. 

Even prosecutors who initially opposed the ruling in DiGiambattista have since voiced 

their support for the new regime in ever increasing numbers. Frank, supra. "I was wrong," 

conceded the Hampden County District Attorney, repudiating his initial reaction to the Supreme 

Judicial Court's 2004 decision. See Noah Schaffer, Tale o/the Tape: Recorded Interrogations 

Level the Playing Field, Despite Initial Fears, available at 

http://www.nacdl.orglsl_docs.nsfifreeformlMandatory:028?OpenDocument(Apr.2.2007).This 

District Attorney was not alone in his exodus to join the defense bar's support of recording 

interrogations. To the contrary: 

Two-and-one-halfyears [after the promulgation of the DiGiambattista 
rule], practitioners say that defense lawyers are not the only ones to 
benefit from DiGiambattista and that the ruling has actually leveled the 
playing field. In fact ... several other DAs say the taped confessions have 
proven so beneficial for the prosecution that they've spent thousands of 
dollars equipping police departments with recording equipment. Id. 

A Berkshire County district attorney explained that recording interrogations can play an 

important role in supporting law enforcement against allegations of police misconduct and, as a 

result, have generally proved very effective at trial. In particular, he stated that recording 

interrogations "eliminates the suggestions that police aren't telling the truth, that [the defendant] 

never said it, or that there are circumstances under which the statement was given," adding that, 

overall, "[recording] has made a big difference in our ability to get a number of convictions, 

because it gives a lot of credibility to the prosecution ofthe case." Id. 
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3. Massachusetts Law Enforcement Has Encountered No Significant 
Problems Implementing Electronic Recording. 

In the months following DiGiambattista, police departments and agencies across the 

Commonwealth changed their policies regarding the recording of interrogations. The 

Massachusetts District Attorney's Association ("MDAA")-which had filed an amicus brief in 

opposition to the defendant in DiGiambattista-took the lead in drafting a "model" policy for 

police departments to help them adhere to the new state of the law. The Municipal Police 

Institute ("MPI"), a non-profit Massachusetts organization which plays an active role in the 

training of police departments, adopted the MDAA's "model" policy, and the general counsel for 

MPI, Jack Collins, noted that the response by Massachusetts law enforcement and resulting 

transition post-DiGiambattista had "gone much smoother than expected." See Letter Confirming 

Telephone Interview with Jack Collins, July 24,2008, attached hereto as Exhibit A. Many local 

police departments have also adopted this "model" policy, as has the Department of State Police. 

General Order INV -16, Guidelines for Electronic Recording of Interrogations, Department of 

State Police, March 30, 2006, attached hereto as Exhibit B. The Massachusetts Police 

Accreditation Commission ("MP AC") updated the accreditation requirements for Massachusetts 

police departments to conform to DiGiambattista. Now, according to the non-binding 

commentary of the Commission on Accreditation for Law Enforcement Agencies ("CALEA"), 

whose policies regarding recording were adopted and expanded on by MP AC, special 

consideration should be given in the accreditation process to whether police departments record 

custodial interrogations. 

(a) The Model Policy. 

The model policy adopted by the Municipal Police Institute, entitled "Electronic 

Recording ofInterrogations," succinctly states: "It is the policy of the department to 
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electronically record all custodial interrogations of suspects or interrogations of suspects 

conducted in places of detention whenever practical." Policy & Procedure No. 2.17, Electronic 

Recording of Interrogations, Municipal Police Institute, attached hereto as Exhibit C. The 

policy refers to DiGiambattista and cites its ultimate holding. It then includes a section 

describing the procedures for recording interrogations in specific scenarios and details how to 

most efficiently and accurately retain a full recording of an interrogation.4 The policy provides 

procedures for diverse scenarios, including handling a situation in which a suspect refuses to be 

recorded and what an officer should do if the recording device malfunctions. Id. 

(b) Other Police Department Policies. 

The model policy, though extensive, still allows for the discretion required for police 

officers to function effectively. See, e.g., Exhibit C (Policy & Procedure No. 2.17, Electronic 

Recording ofInterrogations, Section JV(D) "Discretionary Decision Not to Record," Municipal 

Police Institute). As a result, many police departments in Massachusetts have adopted it as their 

own in response to DiGiambattista. See e.g., Policy Number: OPS-6.02.1, Electronic Recording 

ofInterrogations/Interviews, Truro Police Department, Aug. 21,2005, attached hereto as Exhibit 

D; Policy & Procedure No. 1.13, Interrogating Suspects and Arrestees, Wellesley Police 

Department, May 2, 2005, attached hereto as Exhibit E; Rule 332, Rules and Procedures, Suspect 

Interrogations-Documentation, Boston Police Department, June 7,2006, attached hereto as 

Exhibit F. Others have new policies which appear very similar to the model policy, though some 

departments have been even more aggressive in embracing the concept of recording custodial 

interrogations. For example, the policy of the Amherst Police Department states that "[a]ll 

4 The headings in the Procedures section are, in order: Applicability, Wiretap Violations, 
Creating a Clear and Complete Record, Suspect Refuses to be Recorded, Discretionary Decision 
not to Record, Recording Devices, Recording Device Malfunctions, Inoperable or Unavailable 
Recording Device, Preservation and Copying of Original Recordings, Storage. 
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officers should whenever practical electronically record in its entirety all custodial interrogations 

of suspects or interrogations of suspects conducted in places of detention." General Order Index 

III Number 13, Policies and Procedures, Interrogating Suspects, Amherst Police Department, 

Dec. 7, 2006, attached hereto as Exhibit G (emphasis added). The Chelsea Police Department's 

policy includes a procedure for situations in which a suspect not only refuses to have his 

interrogation recorded, but also refuses to have his refusal recorded. General Order 2008-34, 

Policy No. 1.25, Guidelines for Electronic Recording of Interrogations, Chelsea Police 

Department, June 4, 2008, attached hereto as Exhibit H. 

Additionally, several police chiefs commented on the ease with which their department 

transitioned to post-DiGiambattista policies, as well as their general comfort level with the 

consequences of recording interrogations. Brian Kyes, Chief of Police in Chelsea, MA stated 

that the ruling had not "served as an impediment in the ability of our officers/detectives to 

interview and/or interrogate suspects while in custody." Correspondence With Brian Kyes (July 

8,2008), attached hereto as Exhibit I. Sergeant Mark W. Schmink, speaking on behalf of the 

Rockport Police Department, also noted that the DiGiambattista framework had "not made it any 

less likely that a suspect will participate in an interrogation," adding that in his recollection, 

"only one suspect has ever refused to consent to the recording on an interrogation." Letter 

Confirming Telephone Interview with Mark Schmink (July 8, 2008), attached hereto as Exhibit 

J. 

William G. Brooks, the Deputy Chief of Police of the Wellesley Police Department, 

described the procedures Wellesley has put in place since DiGiambattista: "We use a computer 

to record the interviews and we bum a CD of every taped interview, and of every taped refusal." 

Email from William G. Brooks to Tovah Ackerman, June 24,2008, and Letter Confirming 
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Telephone Conversation with William Brooks, September 19, 2008, attached hereto as Exhibit 

K. In addition, Deputy Chief Brooks expressed his strong support for the recording of 

interrogations, stating, "I was a detective for years and really resisted the whole taping issue, 

until it was forced on us. But we've found that tapes actually help us, that the juries get to see 

that the detectives really are professional, and that suspects still talk to us and most times don't 

try to stop the talking." Id. 

E. The Stage Has Been Set for Rhode Island to Require the Recording of 
Custodial Interrogations. 

Recently, the stage has been set for Rhode Island to require the recording of custodial 

interrogations. Judge William E. Smith of the United States District Court for the District of 

Rhode Island has started issuing a DiGiambattista-style jury instruction in cases in which 

custodial interrogations have not been recorded. See Katie Mulvaney, Police Resist Judge's Call 

That They Record Interrogations, PROVIDENCE JOURNAL-BULLETIN, Mar. 18,2009, at 1. In at 

least two cases, Judge Smith has instructed the juries to "view with caution police testimony 

about interviews that have not been recorded." Id. Explaining his rationale, Judge Smith stated, 

"It just increases accuracy and that's what a trial is all about. If custodial interviews are 

recorded, then there can be no doubt what took place." Id. The instant case provides a prime 

opportunity for this Court to take Judge Smith's position to its logical conclusion, and mandate 

the electronic recording of all custodial interrogations. 

CONCLUSION 

Electronic recording of custodial interrogations represents an affordable, effective means 

of ensuring the admissibility of crucial evidence and simultaneously protecting the constitutional 

rights of criminal defendants. The experience of Massachusetts judges, prosecutors, defense 

attorneys, and law enforcement in the aftermath of the Supreme Judicial Court's promulgation of 
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the DiGiambattista rule, illustrates the diverse advantages of recording interrogations. 

Significantly, these considerable benefits to efficiency and accuracy have accrued without 

imposing substantial costs on police departments or otherwise burdening the administration of 

criminal justice. Accordingly, this Court should use its supervisory power to require electronic 

recording of all custodial interrogations. 
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GOODWIN I PROCTER 

July 24, 2008 

VIA E-MAIL AND FIRST CLASS MAIL 

Jack Collins 
General Counsel 
Municipal Police Institute, Inc. 
26 Providence Road 
Grafton, MA 01519 

Re: New England Innocence Project 

Dear Mr. Collins: 

Yvonne W."Chan 
617.570.8101 
ychan@ 
goodwinprocter.com 

Goodwin Procter LLP 
Counselors at Law 
Exchange Place 
80ston, MA 02109 
T: 617.570.1000 
F: 617.523.1231 

I 'am an attorney with the New England Innocence Project ("NEIP "). NEIP in the process of 
preparing an amicus brief to submit in a Rhode Island case in which one of the issues is police 
recording of interrogations. I believe you have been corresponding with one of our summer 
associates, Jennifer Schultz, about her research for this brief, which will address the 
Massachusetts experience with recording interrogations after the 2004 case of Commonwealth v. 
DiGiambattista, 442 Mass. 423 (2004). As part of this brief, we hope to capture the reaction of 
Massachusetts law enforcement agencies to this case, and may cite to some of the information 
you have provided Jennifer with. I am writing to thank you for your assistance with this matter, 
and also to confirm my understanding of your discussions with Jennifer. As I understand it, you 
told Jennifer in an email that "the transition [to new policies post DiGiambattista] went smoother 
than expected." Please feel free to contact me if you have any additional thoughts or comments 
that you would like share with us. 

Again, thank you for taking the time to correspond with Jennifer. As Jennifer discussed with 
you, once I have a final draft of the brief, I will be happy to send you a copy of the section(s) in 
which you andlor the Municipal Police Institute are mentioned. Please let me know if you have 
any questions or concerns. 

UBNI917651.J 
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July 24, 2008 
Page 2 

Sincerely, 

YWC 
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Effective Date 

Subject 

Department of State Police 
General Order 

Number 

March 30, 2006 INV-16 

GUIDELINES FOR ELECTRONIC RECORDING OF INTERROGATIONS 

Policy 

Case Law 

Definitions 

Officers shall, whenever it is practical, electronically record all custodial interrogations 
of suspects or interrogations of suspects conducted in places of detention. 

In Commonwealth v. DiGiambattista, 442 Mass. 423 (2004), the Supreme Judicial Court 
held that if the prosecution introduces a confession or statement that the police obtained 
during an interrogation of a defendant who was either in custody or at a "place of 
detention," and the police did not electronically record the statement, the defendant is 
entitled to a cautionary jury instruction. Upon the defendant's request, the judge must 
instruct the jury that "the State's highest court has expressed a preference that such 
interrogations be recorded whenever practicable and ... that, in light of the absence of 
any recording of the interrogation in the case before them, they should weigh evidence 
of the defendant's alleged statement with great caution and care." This jury instruction 
is required regardless ofthe reason that the police did not record the interrogation. 

For the purpose of these guidelines, the following words and phrases are defined as 
follows: 

"custody" means circumstances in which a reasonable person would believe that his 
freedom of action has been curtailed such that he is not free to leave; 

"electronic recording" means preservation by analog (audio and/or VHS videotape) or 
digital (digital audio tape, CD and/or DVD non-rewritable discs) through the use of 
audio or audio/video recording equipment; 

"interrogation" occurs when an officer's questions, actions or words (other than thos e 
normally attendant to arrest and custody), are reasonably likely to elicit an 
incriminating response from a suspect; 

"place of detention" means a police station, state police barracks, prison, jail, house of 
correction, a department of youth services secure facility or another secure facility 
where persons may be held in detention in relation to a criminal charge(s); and, 

"suspect" means a person who has either been charged with a crime or a person for 
whom there is a reasonable basis to believe that he may in the future be charged with a 
crime. Witnesses, victims and other persons who provide information to an officer are 
not considered suspects unless and until there develops a reasonable basis to change 
their status. 
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Subject Number 
GUIDELINES FOR ELECTRONIC RECORDING OF INTERROGATIONS INV-16 

Procedures 

Applica bility These guidelines require officers to record, whenever it is practical, two types of 
interrogations: (1) custodial interrogations of suspects, and (2) interrogations of 
suspects occurring at places of detention. 

Wiretap Violations The Massachusetts wiretap statute, G.L. c. 272, §99, generally prohibits anyone from 
secretly recording another person's oral statements. Accordingly, unless one ofthe 
narrow exceptions in the wiretap statute applies, an officer who electronically records a 
suspect's interrogation must do either of the following: 

Creating a Clear 
and Com plete 
Record 

• notify a suspect that his statements are being recorded, or 

• conduct the interrogation in such a way that it is obvious to the suspect that his 
statements are being recorded. 

Once the suspect knows or reasonably should know that he is being recorded, the 
officer may record the interrogation without asking for or receiving explicit consent to 
do so. 

To the extent it is practical, the officer should electronically record the entire 
interrogation of a suspect. To assist in the creation of the record, officers should do 
the following: 
• Ensure that the recording device is functioning properly. 
• Start the recording device. 
• Inform the suspect that he is being recorded unless it is otherwise obvious. 
• State the date, time, location and names of persons present. If a video recording 

device is used which imprints the time on the tape or disk, verify that the correct 
time is displayed. 

• State the full name of the suspect. 
• Execute appropriate departmental forms including but not limited to Miranda 

warning and waiver, and waiver of prompt arraignment (if applicable). 
• If the officer must suspend the recording for any reason, he should make a record 

of the reasons for stopping (i.e., taking a break or a malfunction), the time the 
recording device is turned off, the time it is turned back on, and what transpired 
while the recording device was turned off. 

• If the officer uses or refers to documents or other items during the interrogation, 
the officer should describe those documents or items on the record and mark them 
with a unique number (similar to an exhibit number at trial) and the officer's 
initials. If the officer is unable to write on the actual document or item, the officer 
may write on a bag, envelope or case in which the document or item is placed or 
on a piece of tape attached to the document or item. 

Conclude the recording by stating the date and the time the interrogation is completed. 
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Subject Number 
GUIDELINES FOR ELECTRONIC RECORDING OF INTERROGATIONS INV-16 

Suspect Refuses to 
be Recorded 

Discretionary 
Decision not to 
Record 

Ifa suspect refuses to make a recorded statement, the officer should record the refusal 
(if it is practical) and document it on a refusal form. (S.P. 609) 

I. Suspect refuses before the recording device is turned on. If the suspect 
refuses to be recorded before the recording device is turned on, the officer should, if it 
is practical, turn on the recording device to record the refusal. 

• The officer should identify himself and the suspect, state the date, time and 
location, inform the suspect of any applicable rights (such as Miranda), and 
inform the suspect that there are potential benefits to recording the 
interrogation, including the fact that a recording will create a clear and 
complete record of what was said to the suspect, and what the suspect said 
during the interrogation. 

• The officer should then ask the suspect on the record ifhe is willing to make 
an electronically recorded statement. 

• The officer should advise the suspect that if at any time he changes his mind 
and decides that he does want the interview to be recorded, he should let the 
officer know and the officer will turn on the recording device. 

• If the suspect still refuses, the officer should turn off the device, execute a 
signed refusal form, and proceed with the interview. 

2. Suspect refuses to have his refusal recorded. 

• If the suspect objects to having his refusal electronically recorded, the officer 
may proceed without recording the refusal or the interrogation. 

• The officer should advise the suspect of the benefits of recording, execute a 
signed refusal form, and proceed with the interview. 

3. Suspect refuses after the recording device has been turned on. 

• If, during the course of a recorded interrogation, a suspect decides that he will 
no longer answer questions unless the recording device is turned off, the 
officer should again advise the suspect of the benefits of recording the 
interrogation. 

• If the suspect still refuses, the officer should turn off the recording device 
execute a signed refusal form, and proceed with the interview. 

On rare occasions, an officer may decide not to record an interrogation, even where it 
is practical to do so, if that officer believes that recording the interrogation will 
jeopardize the safety of an officer, the suspect, or any other person, or it is iII-advised 
under the circumstances to record the interrogation. 

• If an officer decides, without conferring with the suspect, that it is unsafe or 
iII-advised under the circumstances to record the interrogation, the officer 
should document in his interview or case report the reason(s) why the 
interrogation was not recorded. 

Continued on the next page Page 3 of5 
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Subject Number 
GUIDELINES FOR ELECTRONIC RECORDING OF INTERROGATIONS INV-16 

Discretionary 
Decision not to 
Record 
(Continued) 

Recording Devices 

Recording Device 
Malfunctions 

Inoperable or 
Unavailable 
Recording Device 

• If, after conferring with the suspect, an officer decides that it is unsafe or iIl-
advised under the circumstances to record the interrogation, the officer should 
nonetheless advise the suspect of the potential benefits of recording the 
interrogation. The officer should document in his interview or case report the 
reason(s) why the interrogation was not recorded and that the suspect was advised 
regarding the potential benefits of recording the interrogation. 

The officer should choose a recording device that has removable media (e.g., tape, 
disk, memory card, etc.) which can be easily duplicated. 

Ifthe recording device malfunctions, the officer conducting the interrogation must 
make a decision whether and how to continue the interrogation, and he must document 
what occurred. 

• If the recording device can be restarted or replaced immediately, the officer should 
state on the record that the device malfunctioned, how long the device was not 
working, and whether or not the suspect made any statements that were not 
recorded. 

• If the recording device cannot be restarted or replaced immediately, the officer 
should include in his interview or case report the fact that the device malfunctioned 
and whether or not the suspect made any statements that were not recorded. 

• If the recording device cannot be restarted or replaced immediately, the officer 
should ask the suspect whether he wishes to continue the interrogation without a 
recording device, or whether he wishes to suspend the interrogation until an 
operable recording device is available. 

Ifthe.suspect consents to continuing the interrogation without a recording device, that 
consent and the interrogation should be documented in some manner, such as in a 
signed written statement by the suspect or in the officer's interview or case report. 

If there is no recording device available or the recording device is inoperable, the 
officer should defer the interrogation until an operable recording device can be 
obtained. 

• Ifit is impractical to defer the interrogation, and the suspect consents to continuing 
the interrogation without a recording device, that consent and the interrogation 
should be documented in some manner, such as in a signed written statement by 
the suspect or in the officer's interview or case report. 

• If, under the circumstances, it is impractical to seek or obtain the suspect's consent 
to continuing the interrogation without a recording device, the ultimate decision to 
continue should be made by the officer on a case-by-case basis. 

Page 4 of5 

Amicus App. 0008 



Number 
GUIDELINES FOR ELECTRONIC RECORDING OF INTERROGATIONS INV-16 

Preservation and 
Copying of 
Original 
Recordings 

Storage 

References 

The officer who conducted the interrogation must take steps to preserve the original 
recording. The storage medium should be removed from the recording device, clearly 
labeled, and appropriately stored. If the interrogation is recorded digitally, the officer 
should preserve at least one whole copy which must be clearly labeled and 
appropriately stored. 

• To the extent it is practical, statements from mUltiple suspects should not be 
recorded on the same tape or disk. 

• As soon as it is practical, an officer who records the statements of a suspect 
should create at least one exact copy of the original recording. The copy 
should be clearly labeled as a copy and appropriately stored. 

• Once the copy has been made, the copy, and not the original, should be used to 
make additional copies. Additional/y, copies, and not the original, should be 
used to prepare a written transcript, to comply with discovery obligations, and 
for all other purposes. 

The officer shall preserve all written fonns and notes or records of all statements by a 
suspect that were not electronically recorded in the original case file. 

All electronically recorded interrogations shall be preserved according to the state 
records retention law and department policy as criminal evidence. The original storage 
device shaH be labeled as such and any copies labeled as such. Each original and copy 
shall be authenticated by the interrogator with the foHowing information: 

• Date and time of recording; 

• Location ofthe interrogation; 

• Name of person interrogated; 

• Name ofperson(s) conducting the interrogation; and 

• Departmental assigned case number or incident report number. 

Commonwealth v. DiGiambattista, 442 Mass. 423 (2004) 
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ELECTRONIC RECORDING - REFUSAL FORM 

Name: 

Date of Birth: _ _,_ Type of Recording Device: _________ _ 

Person(s) Present: _______________________________ _ 

Date: Time: ___ _ Location: ____________ _ 

I have requested that this interview not be recorded. 

I have requested that this interview no longer be recorded. 

To be read to suspect: There are potential benefits to the electronic recording of interviews. For example, 
the electronic recording of this interview will create a complete record of what was said to you today and what 
you said in return. 

As you know, we have a recording device available for the purpose of electronically recording this interview 
and are ready and willing to electronically record this interview. 

At your request, we will conduct this interview without electronically recording (or any further recording) of your 
statements. If, at any time, you change your mind and decide that you do want to electronically record this 
interview, please let me know and we will tum on the recording device. I am going to ask you to initial and 
sign this form: 

Do you understand the information that I have read to you? 
YES NO 

Do you still request that this interview not be recorded? 
YES NO 

Signature: Date: 

Witness: 

S.P 609 
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ELECTRONIC RECORDING OF 
INTERROGATIONS 

ISSUE 
POLICY & PROCEDURE NO. DATE: 

2.17 
EFFECTIVE 
DATE: 

MASSACHUSE'ITS POLICE 
ACCREDITATION STANDARDS 

REFERENCED: 1.2.3(b) REVISION 
DATE: 

I. ·GENERAL CONSIDERATIONS AND GUIDELINES 
In Commonwealth v. DiGiambattista, 442 Mass. 423 (2004), the Supreme 
Judicial Court held that if the prosecution introduces a confession or 
statement that the police obtained during an interrogation of a defendant 
who was either in custody or at a "place of detention," and the police did not 
electronically record the statement, the defendant is entitled to a cautionary-
jury instruction. Upon the defendant's request, the judge must instruct the 
jury that "the State's highest court has exptessed a preference that such 
interrogations be recorded whenever practicable. and ... that, in light of the 
absence of any recording of the interrogation in the case before them, they 
should weigh evidence of the defendant's alleged statement with great 
caution and care." This jury instruction is required regardless of the reason 
that the police did not record the interrogation. 
These procedures were adopted from the Massachusetts District Attorney's 
Association's recommended guidelines fbt'rec6faing Interrogations. 

II. POLICY 
It is the policy of the department to electroni.cally record all custodial 
interrogations of suspects or interrogations of suspects conducted in places of 
detention whenever practical. 

Police Department 
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2 Policies & Procedures 

III. DEFINITIONS 
For the purpose of this policy, the following words and phrases are defined 
as follows: 

A. Custody: Circumstances in which a reasonable person would believe 
that his or her freedom of action has been curtailed such that he or she 
is not free to leave. 

B. Electronic recording: Preservation by analog (audio and/or VHS 
videotape) or digital (digital audio tape, CD and/ or DVD non-rewritable 
discs) means through the use of audio or audio/video recording 
equipment. 

c. Interrogation: An interrogation occurs when a law enforcement officer's 
questions, actions or words (other than those normally attendant to 
arrest and custody), are reasonably likely to elicit an incriminating 
response from a suspect. 

D. Place of detention: A police station, state police barracks, prison, jail, 
house of correction, or a department of youth services secure facility 
where persons may be held in detention in relation to a criminal 
charge(s). 

E. Suspect: A person who has either been charged with a crime or a person 
for whom there is a reasonable basis to believe that [s]he may in the 
future be charged with a crime. Witnesses, victims and other persons 
who provide information to a law enforcement officer are not considered 
suspects unless and until there develops a reasonable basis to change 
their status. 

IV. PROCEDURES 
A. Applicability: These guidelines require officers to record, whenever it 

is practical, two types of interrogations: 
1. Custodial interrogations of suspects; and 
2. Interrogations of sus pects occurring at places of detention. 

B. Wiretap Violations 
1. The Massachusetts wiretap statute, G.L. c. 272, §99, generally 

prohibits anyone from secretly recording another person's oral 
statements. 

2. Unless one of the narrow exceptions in the wiretap statute applies, a 
law enforcement officer who electronically records a suspect's 
interrogation must do either of the following: 
a. Notify a suspect that his or her statements are being recorded; or 

Police Department 
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Electronic Recording of Interrogations 

b. Conduct the interrogation in such a way that it is obvious to the 
suspect that his or her statements are being recorded. 

3. Once the suspect knows or reasonably should know that [s]he is 
being recorded, the law enforcement officer may record the 
interrogation without asking for or receiving explicit consent to do so. 

C. Creating a Clear and Complete Record 

3 

1. To the extent it is pr actical, the officer should electronically record the 
entire interrogation of a suspect. 

2. To assist in the crea tion of the record, officers should do the 
following: 
a. Start the recording device. 
b. Inform the suspect that [s]he is being recorded. 
c. State the date, time, location and names of persons present. If a 

video recording device is used which imprints the time on the tape 
or disk, verify that the correct time is displayed. 

d. State the full name of the suspect. 
e. Execute appropriate departmental forms including, but not limited 

to, Miranda warning and waiver, and waiver of prompt arraignment 
(if applicable). 

f. If the officer must suspend the recording for any reason, [s]he 
should record the reasons for stopping (e.g., taking a break or a 
malfunction), the time the recording device is turned off, the time it 
is turned back on, and what transpired while the recording device 
was turned off. 

g. If the officer uses or refers to documents or other items during the 
interrogation, the officer should describe those documents or items 
on the record and mark them with a unique number (similar to an 
exhibit number at trial) and the officer's initials. If the officer is 
unable to write on the actual document or item, the officer may 
write on a bag, envelope or case in which the document or item is 
placed or on a piece of tape attached to the document or item. 

h. Conclude the recording by stating the date and the time the 
interrogation is completed. 

D. Suspect Refuses to be Recorded. 
1. GENERALLY: If a suspect refuses to make a recorded statement, the 

officer should record the refusal (if it is practical) and document it on 
a refusal form. (A refusal form is attached hereto.) 

2. SUSPECT REFUSES BEFORE RECORDER IS TURNED ON 

Police Department 
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4 Policies & Procedures 

a. If the suspect refuses to be recorded before' the recording device is 
turned on, the officer should, if it is practical, turn on the 
recording device to record the refusal. 
1) The officer should identify himself or herself and the suspect; 

state the date, time and location; inform the suspect of any 
applicable rights (such as Miranda); and inform the suspect 
that there are potential benefits to recording the interrogation, 
including the fact that a recording will create a clear and 
complete record of what was said to the suspect, and what the 
suspect said during the interrogation. 

2) The officer should then ask the suspect on the record if [s)he is 
willing to make an electronically recorded statement. 

3) The officer should advise the suspect that if at any time [s)he 
changes his or her mind and decides that [s)he does want the 
interview to be recorded, [s]he should let the officer know, and 
the officer will turn on the recording device. 

b. If the suspect still re fuses, the officer should turn off the device, 
execute a signed refusal form, and proceed with the interview. 

3. SUSPECT REFUSES TO HAVE HIS OR HER REFUSAL RECORDED. 
a. If the suspect objects to having his or her refusal electronically 

recorded, the officer may proceed without recording the refusal or 
the interrogation. 

b. The officer should a dvise the suspect of the benefits of recording, 
execute a signed refusal form, and proceed with the interview. 

4. REFUSE S AFTER THE RECORDING DEVICE HAS BEEN 
TURNED ON. 
a. If, during the course of a recorded interrogation, a suspect decides 

that [s]he will no longer answer questions unless the recording 
device is turned off, the officer should again advise the suspect of 
the benefits of recording the interrogation. 

b. If the suspect still re fuses, the officer should turn off the recording 
device, execute a refusal form, and proceed with the interview. 

E. Discretionary Decision Not to Record 
1. An officer may decide not to record an in terrogation, even where it is 

practical to do so, if that officer reasonably believes that recording the 
interrogation will jeopardize the safety of an officer, the suspect, or 
any other person. 

2. If an officer decides, without conferring with the suspect, that it is 
unsafe under the circumstances to record the interrogation, the 

Police Department 
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officer should document in his or her interview or case report the 
reason(s) why the interrogation was not recorded. 

3. If, after conferring wi th the suspect, an officer decides that it is unsafe 
under the circumstances to record the interrogation, the officer 
should, nonetheless, advise the suspect of the benefits of recording 
the interrogation. 

4. If the suspect still does not want the interrogation to be recorded, the 
officer should: 
a. Document in his or her interview or case report the reason(s) why 

[s]he did not record the interrogation; 
b. Execute a signed refusal form; and 
c. Proceed with the interview. 

F. Recording Devices 
1. 0 fficers should choose a recording device that has a removable 

storage tape or disk that can be easily duplicated. 
2. RECORDING DEV ICE MALFUNCTIONS 

a. If the recording device malfunctions, the officer conducting the 
interrogation must make a decision whether and how to continue 
the interrogation, and [s]he must document what occurred. 

b. If the recording devi ce can be restarted, the officer should state on 
the record that the device malfunctioned, how long the device was 
not working, and whether or not the suspect made any statements 
that were not recorded. 

c. If the recording device cannot be restarted, the officer should 
include in his or her interview or case report the fact that the 
device malfunctioned and whether or not the suspect made any 
statements that were not recorded. 

d. If the recording devi ce cannot be restarted, the officer should ask 
the suspect whether [s]he wishes to continue the interrogation 
without a recording device, or whether [s]he wishes to suspend the 
interrogation until an operable recording device is available. 

e. If the suspect consents to continuing the interrogation without a 
recording device, that consent and the interrogation should be 
documented in some manner, such as in a signed statement by the 
suspect or in the officer's interview or case report. 

3. INOPERABLE OR UNAVAILABLE RECORDING DEVICE 
a. If there is no recording device available or the recording device is 

inoperable, the officer should defer the interrogation until an 
operable recording device can be obtained. 

Police Department 
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b. If it is impractical to defer the interrogation, and the suspect 
consents to continuing the interrogation without a recording 
device, that consent and the interrogation should be documented 
in some manner, such as in a signed statement by the suspect or 
in the officer's interview or case report. 

G. Preservation and Copying of Original Recordings 
1. COPYING 

a. The officer who conducted the interrogation must take steps to 
preserve the original recording. 

b. The storage medium should be removed from the recording device, 
clearly labeled, and appropriately stored. 

c. If the interrogation is recorded digitally, the officer should preserve 
at least one whole copy which must be clearly labeled and 
appropriately stored. 
1) To the extent it is practical, statements from multiple suspects 

should not be recorded on the same tape or disk. 
2) As soon as it is practical, an officer who records the statements 

of a suspect should create at least one exact copy of the original 
recording. The copy should be clearly labeled as a copy and 
appropriately stored. 

3) Once the copy has been made, the copy, and not the original, 
should be used to make additional copies. Additionally, copies, 
and not the original, should be used to prepare a written . 
transcript, to comply with discovery obligations, and for all 
other purposes. 

2. STORAGE 
a. The officer who conducted the interrogation shall preserve in the 

original case file all written forms and notes or records of all 
statements by a suspect that were not electronically recorded. 

b. All electronically recorded interrogations shall be preserved, 
according to the state records retention law and department policy, 
as criminal evidence. 

c. The original storage device shall be labeled as such and any copies 
labeled as such. 

d. Each original and copy shall be authenticated by the interrogator 
with the following information: 
1) Date and time of recording; 
2) Location of the interrogation; 

Police Department 

Amicus App. 0017 



Electronic Recording of Interrogations 7 

3) Name of person interrogated; 
4) Name of person(s) conducting the interrogation; and 
5) Department assigned case number or incident report number. 

Police Department 
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[Department Name or Letterhead] 

ELECTRONIC RECORDING - REFUSAL FORM 

Name: 
Date of Birth: _ I _ 1_ Type of Recording Device: ______ _ 

Person(s) Present: 

Date: Time: Location: ------------------------
I have requested that this interview not be recorded. 
I have requested that this interview no longer be recorded. 

To be read to suspect: There are potential benefits to the electronic recording 
of interviews. For example, the electronic recording of this interview will create 
a complete record of what was said to you today and what you said in return. 
As you know, we have a recording device available for the purpose of 
electronically recording this interview and are ready and willing to 
electronically record this interview. 
At your request, we will conduct this interview without electronically recording 
(or any further recording of) your statements. If, at any time, you change your 
mind and decide that you do want to electronically record this interview, please 
let me know and we will turn on the recording device. I am going to ask you to 
initial and sign this form: 
Do you understana the information that I have read to you? 

YES NO 
Do you still request that this interview not be recorded? 

YES NO 
Signature: ________________________________ __ Date: ____ _ 

VVitness: __________________________________ _ 

Police Department 
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Truro Police Department 

ELECTRONIC RECORDING OF 
INTERROGATIONS / INTERVIEWS 

Policy Number: OPS-6.02.1 
REFERENCE: 

Accreditation Standards: 

Effective Date: August 21, 2005 
Revised Date: August 10,2008 

Mass. Gen. Law: Chap. 90, Sec.22B, MRCP 14(a)(I)(A)(viii) 
Other: Comm. v. DiGiambattista, District Attorney's Guidelines on 

Identification Procedures 

I. GENERAL CONSIDERATIONS AND GUIDELINES 

In Commonwealth v. DiGiambattista, 442 Mass. 423 (2004), the Supreme Judicial Court 
held that if the prosecution introduces a confession or statement that the police obtained 
during an interrogation of a defendant who was either in custody or at a "place of 
detention," and the police did not electronically record the statement, the defendant is 
entitled to a cautionary jury instruction. Upon the defendant's request, the judge must 
instruct the jury that "the State's highest court has expressed apre/erence that such 
interrogations be recorded whenever practicable and ... that, in light of the absence of 
any recording of the interrogation in the case before them, they should weigh evidence of 
the defendant's alleged statement with great caution and care." This jury instruction is 
required regardless of the reason that the police did not record the interrogation. 

Officers should be mindful of the 6 Hour Rule, which came about under Comm v. 
Roasario, 422 Mass 48 (1996). This states the police have 6 hours from the time of arrest 
to interview someone. This prevents unlawful detention and improper pressure. (Added 
August J, 2008) 

II. POLICY 

It is the policy of the department, whenever it is practical, to electronically record all 
interviews of witnesses and victims, and custodial interrogations of suspects or interrogations 
of suspects conducted in places of detention. 

TRURO POLICE DEPARTMENT MANUAL 1 
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III. DEFINITIONS 

For the purpose of this policy, the following words and phrases are defined as follows: 

• "custody" means circumstances in which a reasonable person would believe that 
his or her freedom of action has been curtailed such that he or she is not free to 
leave; 

• "electronic recording" means preservation by analog (audio and/or VHS 
videotape) or digital (digital audio tape, CD and/or DVD non-rewritable discs) 
means through the use of audio or audio/video recording equipment; 

• "interrogation" occurs when a law enforcement officer's questions, actions or 
words (other than those normally attendant to arrest and custody), are reasonably 
likely to elicit an incriminating response from a suspect; 

• "place of detention" means a police station and/or a secure facility where persons 
may be held in detention in relation to a criminal charge(s); and, 

• "suspect" means a person who has either been charged with a crime or a person 
for whom there is a reasonable basis to believe that he or she may in the future be 
charged with a crime. 

• Witnesses, victims and other persons who provide information to a law 
enforcement officer are not considered suspects unless and until there develops a 
reasonable basis to change their status. 

IV. PROCEDURES FOR THE INTERVIEW ROOM (Revised 04-30-08) 

A. The investigators office is to be used for both custodial and non-custodial 
interviews, and NOT to be used as a temporary detention area. 

B. Arrested subjects may be subject to wear restraints depending on their 
demeanor and officer's discretion. 

C. All interviews will normally be conducted with no more than 2 officers in 
the room. One officer should conduct the interview and a second shall 
monitor the interview from the adjacent Sergeants office, where the 
monitor and recording equipment are located. 

D. To ensure the safety of everyone, all subjects will be searched prior to 
entering the interview room. Officers will secure their firearm prior to 
entering the room, and after searching the subject. 

TRURO POLICE DEPARTMENT MANUAL 2 
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E. If assistance is needed in the interview room, the officer should indicate 
this by asking for assistance. The officer in the Sergeants office shall 
respond to aid the interviewing officer. Additional assistance shall be 
rendered as requested. 

F. As the Investigators office is also the interview room, common office 
products, apparatus and furniture is located therein. 

G. Access to restrooms, water or comfort breaks will be made available as 
needed. Such activities will require the officer to escort the interviewed 
individual to such amenities as needed. 

H. Communications shall constantly monitor the interview room as an added 
measure of safety, except if directed differently by the officer in charge of 
the incident. 

1. Subject(s) should not be left alone at any time while in the interview room. 

V. PROCEDURES CONCERNING THE INTERVIEW 

A. Applicability. These guidelines require officers to record, whenever it is 
practical, two types of interrogations: (I) custodial interrogations of 
suspects, and (2) interrogations of suspects occurring at places of 
detention. It also covers interviews of witnesses and victims. 

B. Wiretap Violations. The Massachusetts wiretap statute, G.L. c. 272, §99, 
generally prohibits anyone from secretly recording another person's oral 
statements. Accordingly, unless one of the narrow exceptions in the 
wiretap statute applies, a law enforcement officer who electronically 
records a suspect's interrogation must do either of the following: 

• notify a suspect, witness and victim that his or her statements are being 
recorded, or 

• conduct the interview/interrogation in such a way that it is obvious to the 
suspect/witness/victim that his or her statements are being recorded. 

Once the suspect/witness/victim knows or reasonably should know that he or she is being 
recorded, the law enforcement officer may record the interrogation or interview without 
asking for or receiving explicit consent to do so. 

c. Creating a Clear and Complete Record. To the extent it is practical, the 
officer should electronically record the entire interrogation of a suspect or 
interview of a witness/victim. To assist in the creation ofthe record, 
officers should do the following: 

TRURO POLICE DEPARTMENT MANUAL 3 
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• Start the recording device. 

• Inform the suspect/victim or witness that he or she is being recorded. 

• State the date, time, location and names of persons present. If a video 
recording device is used which imprints the time on the tape or disk, verify 
that the correct time is displayed. 

• State the full name of the suspect/victim/witness. 

• Execute appropriate departmental forms including but not limited to 
Miranda warning and waiver, and waiver of prompt arraignment (if 
applicable). 

• If the officer must suspend the recording for any reason, he or she should 
record the reasons for stopping (e.g., taking a break or a malfunction), the 
time the recording device is turned off, the time it is turned back on, and 
what transpired while the recording device was turned off. 

• If the officer uses or refers to documents or other items during the 
interrogation, the officer should describe those documents or items on the 
record and mark them with a unique number (similar to an exhibit number 
at trial) and the officer's initials. If the officer is unable to write on the 
actual document or item, the officer may write on a bag, envelope or case 
in which the document or item is placed or on a piece of tape attached to 
the document or item. 

• Conclude the recording by stating the date and the time the interrogation 
or interview is completed. 

D. Subject refuses to be Recorded. If a suspect/victim/witness refuses to 
make a recorded statement, the officer should record the refusal (if it is 
practical) and document it on a refusal form. (A refusal form is attached 
hereto). 

1. Susbject refuses before the recording device is turned on. Ifthe subject 
refuses to be recorded before the recording device is turned on, the officer 
should, if it is practical, tum on the recording device to record the refusal. 

• The officer should identify himself or herself and the subject, state the date, 
time and location, inform the suspect of any applicable rights if any (such as 
Miranda), and inform the suspect that there are potential benefits to recording 
the interrogation/interview, including the fact that a recording will create a 
clear and complete record of what was said to the suspect, and what the 
suspect said during the interrogation/interview. 

TRURO POLICE DEPARTMENT MANUAL 4 
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• The officer should then ask the subject on the record if he or she is willing to 
make an electronically recorded statement. 

• The officer should advise the subject that if at any time he or she changes his 
or her mind and decides that he or she does want the interview to be recorded, 
he or she should let the officer know and the officer will turn on the recording 
device. 

• Ifthe subject stiII refuses, the officer should turn off the device, execute a 
signed refusal form, and proceed with the interview. 

2. Subject refuses to have his or her refusal recorded. 

• The officer should advise the subjects of the benefits of recording, execute a 
signed refusal form, and proceed with the interview. 

3. Subject refuses after the recording device has been turned on. 

• If, during the course of a recorded interview or interrogation, a subject decides 
that he or she will no longer answer questions unless the recording device is 
turned off, the officer should again advise the subject ofthe benefits of 
recording the interrogation or interview. 

• If the subject still refuses, the officer should conclude the recording by stating 
the date/time and the reason. 

E. Discretionary Decision not to Record. An officer may decide not to record an 
interrogation/interview even where it is practical to do so if that officer reasonably 
believes that recording the interrogation/interview will jeopardize the safety of an 
officer, the subject, or any other person. 

• If an officer decides, without conferring with the subject, that it is unsafe 
under the circumstances to record the interview/interrogation, the officer 
should document in his or her interview or case report the reason(s) why 
the interrogation/interview was not recorded. 

• If, after conferring with the subject, an officer decides that it is unsafe 
under the circumstances to record the interview/interrogation, the officer 
should nonetheless advise the subject of the benefits of recording the 
interrogation. If the subject still does not want the interrogation/interview 
to be recorded, the officer should document in his or her interview or case 
report the reason(s) why he or she did not record the 
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interrogation/interview, execute a signed refusal form, and proceed with 
the interview. 

F. Recording Devices. Officers will only use the device located in the Investigators 
office. 

G. Recording Device Malfunctions. If the recording device malfunctions, the 
officer conducting the interrogation/interview must make a decision whether and 
how to continue the interrogation/interview, and he or she must document what 
occurred. 

• If the recording device can be restarted, the officer should state on the 
record that the device malfunctioned, how long the device was not 
working, and whether or not the subject made any statements that were not 
recorded. 

• If the recording device cannot be restarted, the officer should include in his 
or her interview or case report the fact that the device malfunctioned and 
whether or not the subject made any statements that were not recorded. 

• If the recording device cannot be restarted, the officer should advise the 
subject, and should continue the interrogation without a recording device. 
Arrangement can be made to suspend the interrogation/interview until an 
operable recording device is available. 

• If the subject consents to continuing the interrogation without a recording 
device, that consent and the interrogation/interview should be documented 
in some manner, such as in a signed statement by the subject or in the 
officer's interview or case report. 

H. Inoperable or Unavailable Recording Device. Ifthere is no recording device 
available or the recording device is inoperable, the officer may defer the 
interrogation/interview until an operable recording device can be obtained. 

• If it is impractical to defer the interrogation or interview, and the 
subject consents to continuing the interrogation without a recording 
device, that consent and the interrogation should be documented in 
some manner, such as in a signed statement by the subject or in the 
officer's interview or case report. 

I. Preservation and Copying of Original Recordings. The officer who conducted 
the interrogation must take steps to preserve the original recording. The storage 
medium should be removed from the recording device, clearly labeled, and 
appropriately stored. Ifthe interrogation is recorded digitally, the officer should 
preserve a whole copy which must be clearly labeled and appropriately stored. 

TRURO POLICE DEPARTMENT MANUAL 6 
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• To the extent it is practical; statements from multiple subjects should not be 
recorded on the same disk. 

J. Storage. The officer that conducted the interrogation shall preserve all written 
forms and notes or records of all statements by a subject that were not 
electronically recorded in the original case file. The recording will be entered into 
the computer as evidence. 

All electronically recorded interrogations and interviews shall be preserved 
according to the records retention law and department policy as evidence. The 
original storage device shall be labeled as such and any copies labeled as such. 
Each original and copy shall be authenticated by the interrogator with the 
following information: 

• Date and time of recording; 

• Location of the interview/interrogation; 

• Name of person interviewed/interrogated; 

• Name ofperson(s) conducting the interview/interrogation; and 

• Departmental incident number. 

TRURO POLICE DEPARTMENT MANUAL 7 
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ELECTRONIC RECORDING INTERVIEW FOR]\1 

It is the preferenc.e of the Massachusetts courts that interview-s be electronically recorded. 
The police will electronically record your interview unless you refuse to be recorded. If 
you refuse to be recorded, you may at any time request that your interview be recorded. 

[ agree to have my interview electronically rec.orded. 

--- I decline to have my interview electronically recorded. I understand that my 
interview will be rec-orded if, at any lime. I request that it be recorded. 

Signature Date & Time 

Witness Date & -rime 

Witness Date & Time 

___ Having initially declined to have my interview recorded, I now choose to have 
the remainder of my interview electronically recorded. 

___ Having initially agreed to have lny interview recorded, I now decline to have the 
remainder of my interview- recorded. 

Signature Date & Time 

J 

Initial in space below when each item is accomplished. (Use NIA when not applicable). 
Include in folder when complete. 

TRURO POLICE DEPARTMENT MANUAL 8 
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INTERROGATING SUSPECTS AND 
ARRESTEES 

ISSUE 
POLICY & PROCEDURE NO. DATE: May 2,2005 

1.13 
EFFECTIVE 
DATE: May 2,2005 

MASSACHUSETIS POLICE 
ACCREDITATION STANDARDS 

REFERENCED: 1.2.3(b); 42.2.1(b); REVISION 
42.2.3(b) DATE: 

I. GENERAL CONSIDERATIONS AND 
GUIDELINES 

Interrogations of persons who are in police custody must conform to the 
standards set forth in the Miranda decision and to Due Process. Police 
interrogation techniques include any words or actions that are designed 
to elicit incriminating statements. 

If a police interrogation does not conform to legal standards, it can result 
in otherwise good evidence being declared inadmissible in court. If the 
suspect "knowingly and intelligently" waives his/her rights to this 
constitutional protection, the interrogation can begin. The critical 
elements to be considered are whether there is a coercive environment 
and whether the person being questioned is free to leave. 

It is important to understand that Miranda procedures only apply if both 
of the following situations are present: 

A person is in police custody or is otherwise deprived of 
his/her freedom of movement in a significant manner and 

Wellesley Police Department 
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There is police questioning or its functional equivalent, 
including any words or actions that are reasonably likely to 
elicit an incriminating response. 

A suspect can stop any police questioning at any time by invoking 
his/her right of silence or by requesting the services of an attorney. 

The ultimate goal of a police interrogation should be to obtain the truth, 
not just to produce a confession or an admission of guilt. 

"Spontaneous" statements made to the police before, during or after the 

2 

. arrest by a person in custody are admissible in evidence even though the 
arrested person was not warned of his/her rights, provided that such 
statements are voluntary and are not made in response to police 
questioning or other actions. 

In order to obtain results, every police investigator should recognize the 
objectives of an interrogation, which should include the following: 

1. Learning the truth; 

2. Ascertaining the identity of criminal participants and 
accessories; 

3. Obtaining an admission or a confession of guilt; 

4. Acquiring all the facts, circumstances and method of 
operation of the crime under investigation; 

5. Gathering information, which may corroborate or disprove 
information obtained from other sources; 

6. Eliminating people as suspects; 

7. Uncovering information of any other crimes in which the 
suspect being questioned is, or has been involved; 

8. Recovering evidence or property; and 

9. Recording and reporting information obtained. 

Wellesley Police Department 
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II. POLICY 
A. It is the policy of the Wellesley Police Department that: 

1. Persons in custody shall be given their Miranda rights prior 
to any police interrogation; 

2. The Due Process rights of persons in custody will be 
respected; and 

3 

3. Custodial interrogations or interviews of suspects that occur 
at a place of detention will be audio or video recorded 
whenever possible. 

III. DEFINITIONS 

A. Custody: When a person is under arrest, or deprived of his/her 
freedom in a significant manner. 1 

B. Interrogation: Express questioning of a suspect about a crime or 
suspected crime as well as any words or actions on the part of the 
police that the officers should know are reasonably likely to elicit 
an incriminating response. 2 

IV. PROCEDURE 
A. Providing Miranda Warnings 

1. Officers shall give Miranda warnings as soon as practical 
whenever a person subject to interrogation is placed in 
custody or deprived of his/her freedom in a significant 
manner. 

a. The Miranda warnings shall be recited in a clear and 
unhurried manner prior to questioning. Where 
circumstances allow, it is preferable for the officer to 
read the Miranda warnings from a preprinted card or 
form so that they may later be read verbatim into the 
record at trial. 
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b. Persons who are going to be questioned in a language 
other than English must be given these warnings in 
that language. 

c. Sample Miranda Warning Language: 

You have the right to remain silent; 

Anything that you say can be used against you in a 
court of law; 

4 

You have the right to consult with an attorney before 
being questioned and to have the lawyer present during 
questioning; 

If you cannot afford a lawyer, one will be appointed for 
you at government expense and you can consult with 
the appointed lawyer prior to questioning and have the 
appointed lawyer present during questioning. 

Although not required by Federal or Massachusetts 
law, the Massachusetts courts strongly encourage that 
a fifth warning be imparted: 

You may also waive the right to an attorney and your 
right to remain silent and you may answer any question 
or make any statement you wish. If you decide to 
answer questions you may stop at any time. 

2. The suspect shall then be asked if he / she understands each 
of these rights and whether he / she wishes to answer 
questions. 

3. All arrested persons to be interrogated shall have the 
Miranda warnings read to them when they are booked, 
whether the warnings were previously given or not. The 
suspect should then be asked to sign a form acknowledging 
that the warnings were given. An officer present for the 
warnings shall sign the form as a witness, giving the date 
and time the suspect was advised. 

4. If there is any substantial delay between the Miranda 
warnings and the police questioning, the suspect should be 
advised of these rights again before the questioning begins. 
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5. Whenever an officer has any doubt as to the applicability of 
the Miranda warnings in any particular case, it is advisable 
that these warnings be given to the suspect to avoid any 
subsequent legal barrier to the admissibility of any 
statements obtained. 

6. If, at any time, a suspect requests to read his/her rights or 
to be informed of his/her rights, these requests shall be 
granted. 

5 

7. JUVENILES: Before a juvenile between the ages of 7 and 17 
is questioned, the Miranda warnings should be given in the 
presence of both the juvenile and his parent, guardian or 
other interested adult. The adult must acknowledge that 
he/ she understands the rights and the juvenile must be 
given the opportunity to have a meaningful consultation with 
the adult. See department policy on Handling Juveniles. 

B. Non-Miranda Situations 

1. Spontaneous Statements 

a. Officers shall note any spontaneous and volunteered 
statements. When a suspect or prisoner volunteers a 
statement, officers do not have to prevent him/her 
from continuing to talk and the Miranda warnings are 
not a prerequisite for admissibility. 

1. Spontaneous and volunteered statements are 
statements made by a suspect of his/her own 
free will and not made in response to police 
questioning. 

11. Spontaneous and volunteered statements may 
be taken after the suspect is in custody and 
before, during, or after actual interrogation so 
long as the statements are clearly voluntary. 

2. Investigatory Stop and Frisks 

Non-custodial preliminary or investigative questioning need 
not be preceded by Miranda warnings.3 See department 
policy on Stop and Frisk and Threshold Inquiries. 
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3. Non-Law Enforcement Questioning 

Miranda generally does not apply to statements made in 
response to questioning by private citizens. However, it 
could apply where the private citizen is an instrument of the 
police or acting as an agent of the police pursuant to a 
scheme to elicit statements from the defendant by coercion 
or guile.4 

4. Traffic Violations or Traffic Accidents 

a. A person need not be given Miranda warnings if 
he / she has been stopped merely for violating motor 
vehicle laws. 5 

b. An officer's request that a motorist perform field 
sobriety tests does not require that Miranda warnings 
be given.6 

c. Waiver of Rights 

1. Valid Waivers 

a. Statements made by an arrestee more than six hours 
after the arrest (safe harbor period) are inadmissible 
unless the arrestee has been arraigned or has made a 
valid written waiver of his/her right to be arraigned 
without unreasonable delay.7 

1. If the arrestee is incapacitated due to a self-
induced disability (such as the use of drugs or 
alcohol) the six hour safe harbor period does not 
begin until the disability terminates.8 

11. The six hour period is also tolled when 
interrogation is not possible or must be 
suspended for reasons not attributable to the 
police, such as a natural disaster or emergency.9 

b. The interrogating officers should be certain that the 
suspect understands the rights that have been read to 
him/her as the burden will be on the prosecution to 
prove that the waiver was valid. lo 
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c. The waiver must be made voluntarily, knowingly and 
intelligently to meet the conditions of the Miranda 
decision. 

7 

d. In determining whether a valid waiver was made, the 
court examines whether in light of the totality of the 
circumstances surrounding the making of the waiver, 
the will of the suspect was overborne such that the 
statement was not a free and voluntary act. The court 
considers the circumstances of the interrogation and 
the individual characteristics and conduct of the 
suspect, including promises or other inducements, the 
defendant's age, education, intelligence and emotional 
stability, experience with and in the criminal justice 
system, physical and mental condition, the initiator of 
any discussion of leniency (whether the subject or the 
police), and the details of the interrogation, including 
the recitation of Miranda warnings. 11 

e. When the suspect waives his/her rights, the 
interrogating officers shall obtain a written waiver 
when possible. A waiver may be made orally or in 
writing, but a written and properly witnessed waiver is 
preferable. 

f. Silence on the part of the suspect does not constitute a 
valid waiver .12 

g. The physical and emotional· condition of the person 
being questioned is an important consideration in 
determining the validity of a waiver. The police should 
refrain from questioning if the suspect is clearly not 
capable of understanding his/her rights. 13 

2. Competency 

a. A suspect must be competent to waive his/her rights 
prior to police questioning. The question of 
competency is a question of fact to be determined by 
the circumstances in each case. 

b. The competency issue is more likely to be raised under 
the following circumstances: 

Wellesley Police Department 
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Interrogating Suspects and Arrestees 

1. If the suspect is distraught or very disturbed 
because of any mental or emotional condition; 

8 

11. If the suspect has been wounded or is the victim 
of shock or other physical impairment; 

Ill. If the suspect is so intoxicated or influenced by 
alcohol or drugs that he/ she cannot think 
rationally or act sensibly; or 

IV. If the suspect's intelligence level is so low, or 
his/her learning and education are so minimal, 
that he/she does not comprehend his/her 
rights. 

c. In any of the circumstances enumerated above, any 
waiver obtained will be carefully scrutinized by the 
court. 

3. Assessing Competency 

a. After the Miranda rights have been read and after the 
suspect has shown an initial willingness to waive those 
rights, the police may ask the suspect about the 
following in order to properly assess the suspect's 
ability to intelligently understand and waive his/her 
rights: 

l. His/her age; 

11. Whether he / she is under the influence of any 
drugs or alcohol; 

111. Whether he/she is suffering from any mental or 
emotional problem; 

IV. His / her education and learning; 

v. His/her employment; 

VI. Whether he / she has ever been given Miranda 
warnings previously; and 

Wellesley Police Department 
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Vll. Whether he / she understands the words used by 
the officer in reciting the Miranda warnings or 
what they mean. 

D. Invocation of Rights 

1. If a suspect states that he / she wishes to consult an 
attorney, he/she must not be questioned further by police 
until he/she has had an opportunity to consult an attorney. 
However, if the suspect initiates statements or conversation, 
the police may respond to those statements or conversation. 

2. Although a suspect has voluntarily waived his/her right to 
remain silent, he/ she may still invoke this right by refusing 
to answer any further questions. At this point the police 
questioning must cease. However, if the suspect has invoked 
only his right to remain silent (and not his right to counsel) 
the police may reinitiate questioning if; 

a. They scrupulously honored the defendant's right to 
remain silent when he invoked it; 

b. A significant amount of time has passed; and 

c. They provide a fresh set of warnings and obtain a 
knowing and intelligent waiver.14 

3. If the police are aware that the suspect is represented by an 
attorney who wishes to be present with his/her client during 
any questioning, or that an attorney has contacted the 
department maintaining that he/she represents the suspect, 
the police must so inform the suspect. IS However, once so 
informed, the suspect may waive his/her right to have 
his/her attorney present. 

4. A suspect may answer some questions and refuse to answer 
others. The officer is not required to discontinue questioning 
unless the suspect indicates that he/ she wishes to remain· 
totally silent, to stop the questioning or to consult with a 
lawyer. 

5. Once a subject has been arraigned or indicted, he/she has 
the right to counsel pursuant to the Sixth Amendment (this 
is separate from the requirements of Miranda), whether or 
not he/she is in custody. If he/she has invoked the right to 
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Interrogating Suspects and Arrestees 10 

counsel, he/ she shall not be questioned in the absence of 
counsel about the case for which he/she has been arraigned 
or indicted. However, if the subject initiates statements or 
conversation, an officer may respond to those statements or 
conversation. This provision does not bar officers from 
questioning the subject about matters for which he/she has 
not been arraigned or indicted. (But such questioning must 
comply with the requirements of Miranda.) 

E. Documenting Statements and Confessions 

1. Whenever possible, officers should attempt to audio or video 
record custodial interrogations, or interviews of suspects 
that take place at Police Headquarters, or other places of 
detention. 16 

a. Officers may use a recorder that is not visible to the 
person being interviewed, so long as they advise the 
subject that he/ she is being recorded. 17 

b. The interviewing officer should turn on the recorder 
prior to beginning the interview, and then advise the 
subject that the interview is being recorded. The 
officer should also state the date and time, and name 
those who are present. 

c. If the subject objects to being recorded, the officer 
should ensure that the subject's objection is recorded. 
The recorder should then be shut off, and a non-
recorded interview may continue. (Should the subject 
be interviewed again later in the investigation, the 
officer should attempt to record it with the subject's 
consent by following the procedures above.) 

d. If the subject does not object to being recorded, the 
officer should immediately conduct the interview. If 
Miranda warnings are appropriate, the administering 
of the rights and the subject's waiver should be 
recorded. Officers should obtain a written waiver if 
possible. 

e. Should the interviewing officer determine that there 
should be a break in the interview, he/she should 
state that the recorder is being turned off before doing 
so, and should state the time. When resuming an 
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interview following a break, the interviewing officer 
should turn the recorder on, state the time, and name 
the people who are present. 

2. During non-recorded interviews, officers should take detailed 
notes. If the interview results in a confession, the officer 
should ask the suspect to write out a statement and sign 
and date it. 

3. When feasible, the circumstances surrounding interviews 
shall be fully documented. This includes: 

a. Location, date, time of day and duration of interview; 

b. Identities of officers or others present; 

c. Miranda warnings given, subject responses and 
waivers provided, if any; and 

d. The nature and duration of breaks in questioning to 
provide the subject food, drink, use of the restroom, or 
for other purposes. 

e. Whether the interview was recorded, the method of 
recording used, and whether the recording was for the 
entire interview. 

4. The interrogating officer(s) shall sign and date all written 
statements and confessions. 

5. The interrogating officer(s) shall prepare and submit a full 
report that includes the above information. 

6. All recordings of interviews or interrogations shall be 
preserved and submitted as evidence in accordance with the 

. departmental policy on Evidence Management. 

1 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966) 

2 Com. v. Morse, 427 Mass. 117, 691 N.E.2d 566 (1998) 

3 See, Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966); Com. v. Podlaski, 377 
Mass. 339, 398 N.E.2d 1379 (1979) 

4 Com. v. Snyder, 413 Mass. 521, 532 (1992) 
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5 Berkemere v. McCarty, 468 U.S. 420, 104 S.Ct. 3138 (1984) 

6 Com. v. Whalley, 429 Mass. 1010,709 N.E.2d 1117 (1999); See also, Vanhouton v. 
Com., 424 Mass. 327,676 N.E.2d 460 (1999) 

7 Com. v. Rosario, 422 Mass. 48, 661 N.E.2d 71 (1996) 

8 [d. 

9 [d. 

10 Com. v. Nom, 426 Mass. 152,686 N.E.2d 1017 (1997) 

11 Com. v. Pucillo, 427 Mass. 108, 110 (1998)(quoting Com. Mandile, 397 Mass. 410, 
413 (1986)) 

12 Com. v. Roy, 2 Mass. App. 14,307 N.E.2d 851 (1974) 

13 Com. v. Hosey, 368 Mass. 571, 334 N.E.2d 44 (1975) 

14 Com. v. Santo, 375 Mass. 299 (1978) 

15 Com. v. Mavredakis, 430 Mass. 848 (2000) 

16 Com. v. DiGiambattista, 442 Mass. 423 (2004) 

17 M.G.L. c. 272, s. 99 
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Boston Police Department Rules and Procedures Rule 332 June 7, 2006 

".er-:-.;; .... -. 
SUSPECT INTERROGATIONS - DOCUMENTATION 

Purpose: To standardize the procedures for the documentation of suspects' 
interrogations, especially those occurring in police facilities. 

Sec. 1 General Considerations: The Boston Police Department seeks to ensure that the 
information it elicits in criminal investigations is accurate and complete. To further this 
goal, all members of the Department are encouraged to document statements made by 
victims, witnesses, and suspects. That documentation may take several forms depending 
on the circumstances in which it is obtained. 

The Supreme Judicial Court has indicated its preference for the electronic recording of 
suspects' interrogations if the prosecution seeks to introduce a defendant's confession or 
statement at trial. Failure to do so will require a judge to instruct the jury to weigh the 
statement made by the defendant with great caution and care, as well as to scrutinize the 
circumstances in which it was obtained for evidence that the statement was not voluntary. 
(Commonwealth v. DiGiambattista) 

In order to balance the Supreme Judicial Court's preference for electronic recording of 
suspect's interviews with the operational needs of the department to gather and document 
information from suspects involved in all types and levels of crimes, and in a variety of 
situations, locations, artd settings, it is appropriate to provide guidance to officers while 
maintaining sufficient flexibility to ensure that we continue to carry out our mission 
efficiently and effectively. 

This special order does not apply to interviews of individuals who are victims or 
witnesses but is strictly limited to interrogations of persons who are, or who are likely to 
become, defendants in a criminal matter. 

Officers are reminded that Mass. General Law Chapter 272 section 99 does not allow the 
recording of any individual without that person's knowledge except in very narrow 
circumstances with a court's permission. 

Sec. 2 Definitions: For purposes of this special order only, the following definitions shall 
apply: 
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Boston Police Department Rules and Procedures Rule 332 June 7. 2006 

Electronically record: Create a permanent record by means of audiotape. 

Suspect: A person who, based upon any level of suspicion, is believed to be involved in 
a crime. 

Interrogation: A conversation with a suspect where it is expected that the suspect may 
provide incriminating information that the interrogator intends to submit into evidence in 
a criminal proceeding against that suspect. 

Police facility: Any building utilized by a law enforcement agency for any purpose, that 
is under the control of the police administration, and in which the public does not have 
unfettered access. This may include police stations, substations, garages, offices, and 
other buildings, regardless of whether such building normally holds persons who have 
been arrested. It does not include any building in which a reasonable person would 
believe that he or she is free to move about without the permission of a police officer or 
other law enforcement agent. 

Sec. 3 Policy: It is the policy of the Boston Police Department that the preferred method 
of documenting statements made during the interrogation of a suspect in a police facilitv 
is to electronically record the interrogation. This preference shall apply regardless of 
whether the interrogation is custodial or consensual. 

The decision whether to electronically record an interrogation of a suspect outside of a 
police facility should be made by the interrogator, preferably in consultation with his 
supervisor when feasible, and shall consider such factors such as practicability, location, 
permission of the suspect, and severity of the crime. 

Sec. 4 Procedure: If the decision is made to offer a suspect the opportunity to have 
his/her interrogation electronically recorded, the interrogator shall ensure that appropriate 
Department forms have been completed and maintained in the case file. These forms 
may include but are not limited to the following: 

• Miranda warning and waiver form 
(BPD Form 0013-BIS-1205) 

• Waiver of Prompt Arraignment form 
(BPD Form 0003-BIS-OI05) 

• Electronic Recording ofInterview form 
CBPD Form 0001-BIS-1204) 

Interrogators shall endeavor to electronically record the original administration of all 
warnings and waivers. 
In situations where the interrogation is not recorded from the beginning, but the suspect 
later elects to have it electronically recorded, the interrogator shall note "on tape" the 
time that the initial interrogation began and the time the suspect elected to be recorded. If 
the interrogation is custodial, every effort should be made to review or repeat the 
administration of appropriate warnings and waivers. If the initial interrogation was not 
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recorded due to the suspect's election not to be recorded, the interrogator shall review 
this fact "on tape", as well as the fact that no threats, promises, inducement, or rewards 
were offered to the suspect prior to taping. Notes of all "off tape" statements by a suspect 
shall be taken and preserved in the original case file, even if duplicative of information 
contained in a subsequent recorded statement. 

Sec. 5 Storage: The lead investigator assigned to the case shall ensure that all electronic 
recordings of police interrogations shall be preserved, at least until the final disposition of 
the criminal matter for which they were obtained. The original shall be labeled as such 
and authenticated by the interrogator with the following information: 

Date and time of recording 

Name of person being interrogated 

Name ofperson(s) conducting the interrogation 

Location of interrogation 

Incident report number (CC#) 

All tapes shall be bar-coded into the BPD Evidence Management System but shall be 
stored with the case file, or in a district or unit filing system designed to accommodate 
electronic tapes. 

Sec. 6 Duplication: Duplicates of recordings shall be so labeled and shall include 
information similar to that in Section 5. The name of a party to whom a duplicate is 
issued shall be noted in the case file. 

Sec. 7 Transcription: After consultation with the Assistant District Attorney prosecuting 
a case, a Unit Commander may request the transcription of a recording if deemed 
necessary to the successful prosecution of the case. The name of a party to whom a 
transcript is issued shall be noted in the case file. 

Note: See Special Order 04-48 issued November 8, 2004 - Documentation of Interrogations of 
Suspects. SO 04-48 has been incorporated in its entirety into Rule 332. 

Albert E. Goslin 

Superintendent In Chief 

Acting Police Commissioner 
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GENERAL ORDER 
INDEX III 
NUMBER 13 
December in., 2006 

POLICIES AND PROCEDURES 

INTERROGATING SUSPECTS 

CALEA STANDARDS 
1.2.3 42.2.2 (b) 
42.2.1 (b) 
42.2.10 

GENERAL CONSIDERATIONS AND GUIDELINES 

Interrogations of persons who are in police custody Illust conform to the standards set 
fOlth in the Miranda decision and to Due Process. Police interrogation techniques 
include any words 01' actions that are designed to elicit incriminating statements. 

If a police interrogation does not conform to legal standards. it can result in othervvise 
good evidence being declared inadmissible in court. If the suspect "knowingly and 
intelligently" waives his/her rights to this constitutional protection, the intel ... ogation can 
begin. The critical elements to be considered are whether there is a coercive environment 
and whether the person being questioned is free to leave. 

It is important to understand that Miranda procedures only apply if both ohhe following 
situations are present: 

A person is in police custody or is otherwise deprived of his/her freedom 
of movement in a significant manner and 

There is police questioning or its functional equivalent, including any 
wOl'ds OJ' actions that are reasonably likely to elicit an incriminating 
response. I 

A sllspect can stop any police questioning at any time by invoking hislher right to remain 
silent or by requesting the services of an attorney. 

The ultimate goal ofa police interrogation should be to obtain the truth - not just to 
produce a confession 01' an admission of guilt. 

"Spontaneous" statements are statements made to the police befol'e, during 01' after the 
arrest by a persoll in custody. They are admissible in evidence even though the arrested 
person was not wal'lled ofhis/her rights. provided that slIch statements are voluntary and 

I 1.2.3 (b) 
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are not made in response to police questioning or other actions that are reasonably likely 
to elicit an incriminating I·esponse. 

In order to obtain results, every police investigator should recognize the objectives of all 
interrogation, which should include the following: 

I. 

I. Learning the truth; 

2. Ascertaining the identity of criminal palticipants and accessories; 

3. Obtaining an admission or a confession of guilt; 

4. Acquiring all the facts. circumstances and method of operation of the 
crime undel' investigation; 

5. Gathering information which may corl'Oborate or disprove information 
obtained fi'ol11 other sources; 

6. Eliminating sllspects; 

7. Uncovering information of any other crimes in which the suspect being 
questioned is, 01' has been involved; 

8. Recovering evidence 01' property; and 

9. Reporting all information obtained for subsequent COUlt action. 

PROCEDURES 

POLICY: It is the policy of this department that: 

A. Persons in custody shall be given theil' Miranda rights prior to any police 
i ntcrrogation; and 

B. The Due Process rights of persons in custody will be respected.2 

II. DEFINITIONS 

A. Custody: When a person is under arrest, or deprived ofhis/her freedom in a 
significant manner; or when they are not free to leave. 

B. Interrogation: Express questioning ofa suspect abollt a crime or suspected 
crime as well as any words or actions on the part oftne police that the officers 
should know are reasonably likely to elicit an incriminating response. 

2 1.2.3 (b) 
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C. Electronic Recording: The preservation by analog (audio andlor VHS 
videotape) or digital (digital audio tape, CD and or DVD non-rewritable discs) 
means through the use of audio or audio/video recording equipment. 

III. Providing Mit-snda Warnings 

A. Officers shall give Miranda warnings as soon as practical whenever a 
person is placed in custody or deprived afltis/her fi'eedom in a significant 
manner and is subject to interrogation. 

I. The Miranda warnings shall be read from a preprinted card or form 
in a clear and unhurried manner priol' to questioning. 

2. Persons who do not speak English must be given these warnings in 
a language that they understand. 

3. Sample Miranda Warning Language:3 

You have the rightta remain silenl; 

((you choose /0 speak, anyihing you say can be IIsed against you 
il1 a court of 1011'; 

You have Ihe right/o cOl7slIlllI'ilh em a/lorney before being 
questioned: 

You have the righllo have the lawyer present during the 
interrogation; and 

lj'you cannot afford CI lawyer, one will be appointed for you 01 the 
expense of the Commonwealth; 

You have the right to SlOp answering questions al any time. 

B. l11e suspect shall then be asked the following questions: 

I. Do you understand each of these rights that have been explained to 
you? 

2. Having these rights in mind, do you wish to answer questions 
now? 

C. All arrested persons to be interrogated shall have the Miranda warnings 
read to them prior to questioning, whelher the warnings were previously 

3 1.2.3 lb) 
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GENERAL ORDER 
INDEX III 
NUMBER 13 
December 7TH, 2006 

POLICIES AND PROCEDURES 

INTERROGATING SUSPECTS 

CALEA STANDARDS 
1.2.3 42.2.2 (b) 
42.2.1 (b) 
42.2.10 

GENERAL CONSIDERATIONS AND GUIDELINES 

I nterrogations of persons who are in police custody must conform to the standards set 
fOith in the }v/;rQnda decision and to Due Process. Police interrogation techniques 
include any words or actions that are designed to elicit incriminating statements. 

If a police interrogation does not conform to legal standards, it can result in otherwise 
good evidence being declared inadmissible in COUIt. If the suspect "knowingly and 
intelligently" waives his/her rights to this constitutional protection. the interrogation can 
begin. The critical elements to be considered are whether there is a coercive environment 
and whether the person being questioned is free to leave. 

It is important to understand that Miranda procedures only apply if both of the following 
situations are present: 

A person is in police custody 01' is otherwise deprived ofhis/her fi'ccdom 
of movement in a significant manner and 

There is police questioning or its functional equivalent, including any 
words or actions that are reasonably likely to elicit an incriminating 
response.' 

A suspect can stop any police questioning at any time by invoking his/her right to remain 
silent 01' by requesting the services of an attorney. 

The ultimate goal of a police interrogation should be to obtain the truth - not just to 
produce a confession 01' an admission of guilt. 

"Spontaneous" statements are statements made to.lhe police before, during or after the 
arrest by a person in clistody. They are admissible in evidence even though the afl'ested 
person was not warned of his/her rights, provided that such statements are voluntary and 

I 1.2.3 (b) 
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are not made ill response to police questioning or other actions that are reasonably likely 
to elicit an inc"iminaring response, 

In ordel' to obtain results, every police investigator should ,'ecogllize the objectives of an 
interrogation, which should include the follov,ling: 

l. 

I, Learning the truth; 

2. Ascertaining the identity of criminal pal1icipants and accessories; 

3. Obtaining an admission or a contession of guilt; 

4. Acquiring all the facts. circumstances and method of operation of the 
crime under investigalion: 

5. Gathering information which may corroborate or disprove information 
obtained fi'om other sources; 

6. Eliminating suspects; 

7. Uncovering information of any othel' crimes in which the suspect being 
questioned is, or has been involved; 

8. Recovering evidence or property; and 

9. Reporting all information obtained tor subsequent court action. 

PROCEDURES 

POLICY: It is the policy of this department that: 

A. Persons in custody shall be given their M;,.anda l"ights prior to any police 
interrogation: and 

B. The Due Process rights of persons in custody will be respected? 

II. DEFINITIONS 

A. Custody: When a person is under arrest, or deprived ofhislher freedom in a 
significant manner; or when they are not fi'ee to leave. 

B, Interrogation: Express questioning ofa suspect about a cJ"ime or suspected 
crime as well as any words or actions on the part of the police that the officers 
should know are reasonably likely to elicit an incriminating response. 

1 1.2.3 (b) 
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given or not. The suspect should then be asked to sign a waiver form 
acknowledging that the w81'11ings were given. The officer giving the 
warnings shall also sign the form as a witness, noting the date and time the 
suspect was advised ofhis/her rights. 

D. [fthere is any substantial delay between the Miranda wal'l1ings and the 
police questioning, the suspect shall be advised of these rights again 
before the questioning begins. 

E. Whenever an officer has any doubt as to the applicability of the Miranda 
warnings in any parti.culal' case, it is advisable that these warnings be 
given to the suspect to avoid any subsequent legal barrier to the 
admissibility of any statements obtained. 

F. If, at any time, a SliSpect l'equeststo read his/her rights 01' to be informed 
of his/her rights, these requests shall be granted. 

G. JUVENILES: Before ajuvenile between the ages of7 and 17 is 
questioned, the Miranda warnings shall be given in the presence of both 
the juvenile and his parent, guardian or other interested adult. The adult 
must acknowledge that he/she understands the rights given and the 
juvenile must be afforded the OPPOl'lllllity to have a meaningful 
consultation with the interested adult. before a valid waiver can be made. 
See department policy on Hamllillg juvelliles.4 

IV. Non-Miranda Situations 

A. Spontaneous Statements 

Officers may note any spontaneous and volunteered statements. When a 
suspect or prisoner voluntarily makes a statement, officers do not have to 
prevent him/her from continuing to talk and the Miranda warnings are not 
a prel'Cquisite for 

I. Spontaneous and volunteered statements are statements made by a 
suspect of h is/her own fi'ee will and not made in response to police 
questioning. 

2. A person who voluntarily enters a police station and makes 
incriminating statements need not be given the Miranda warnings. 

3. Spontaneous and volunteered statements may be taken after the 
suspect is in custody and before, during, or after actual 
interrogation so long as the statements are clearly voluntary. 

B. Investigator)' Stop and Frisks 

J 1.2.3 (alb) 
s 1.2.3 (b) 
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Non-custodial preliminary or investigative questioning need not be 
preceded by Miranda warnings. See department policy on SlOp (Ind Frisk 
and Thresh(}ld Inquiries 6 

C. Non-Law Enforcement Questioning 

Mil'anda does 110t apply to statements made in response to questioning by 
pl"ivate citizens, unless the private citizen is acting on behalf of the police. 
for a citizen to constitute an agent of the police, the police must initiate 
the citizen's help. Thus, where a fellow prisoner initiates questi9ning 
about a crime in hopes of trading information for a lighter sentence, any 
statements made are admissible if the police neither encouraged nor 
sought the prisoner's assistance. 

D. Traffic Violations or Traffic Accidents 

I. A persall need not be given Miranda warnings if[s]he has been 
stopped for violating motor vehicle laws. 

2. An officer's request that a motorist perform field sobriety tests 
does not require that Miranda warnings be given. 

V. Waivel' of Rights 

A. Valid Waivers 

6 1.2.3 (a) 
7 1.2.3 (alb) 

I. Statements made by an arrestee more than six hours after the arrest 
(safe harbor period) are inadmissible unless the arrestee has been 
arraigned ot' has made a valid written waiver of his/her right to be 
arraigned without unreasonable delay. 

a. If the arrestee is incapacitated due to a self-induced disability 
(such as the use of drugs or alcohol) the six hour safe harbor 
pel'iod does not begin until the disability terminates. 

b. The sil{ hour pel'iod is also tolled when interrogation is not 
possible or must be suspended for reasons not attributable to 
the police, such as a natural disaster or emergency.7 

AMHERST POLICE DEPARTMENT POLICY AND PROCEDURES 
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2. The intel:l"Ogating officers should be certain that the suspect 
understands the rights which have been read to him/her as the 
burden will be on the prosecution to pl"Ove that the waive.· was 
valid. 

3. The waiver must be made volulltarily, knowingly and intelligently 
to meet the conditions of the Miranda decision. 

4. In determining whether a valid waiver was made, the court 
examines whether in light of the totality of the circumstances 
surroundi'ng the making of the waiver, the will of the suspect was 
overbome such that the statement was not a fi·ee and voluntary act. 
The court considers the circumstances of the interrogation and the 
individual characteristics and conduct of the suspect. sllch as the 
length of time which transpired between the giving of the Miranda 
warnings and the waiver, the suspect's age, mental capacity and 
experience. 

5. When the suspect waives his/her rights. the interl"Ogating otficers 
shall obtain a written waiver when possible. A waiver may be 
made orally or in writing. but a written and properly witnessed 
waiver is more likely to be upheld in COLllt. 

6. Silence on the part of the suspect does not constitute a valid 
waiver. 

7. The physical and emotional condition ofthe person being 
questioned is an important consideration in determining the 
validity ofa waiver. The police should refrain from questioning if 

. the suspect is clearly not capable of understanding his/her rights. 

B. Competency 

s 1.2.3 (e) 

I. A slIspect must be competent to waive his/her rights prior to police 
questioning. The question of competenc)' is a question of fact to 
be determined by the circumstances in each case.8 

2. The competency issue is more likely to be raised under the 
following circumstances: 

a. If the suspect is distraught or very disturbed because of any 
mental or emotional condition; 

b. If the suspect has been wounded or is the victim of shock 01' 
other physical impairment; 

AMHERST POLICE DEPARTMENT POLlCY AND PROCEDURES 
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c. Jfthe sllspect is so intoxicated or influenced by alcohol or 
drugs that [s]he cannot think rationally or act sensibly; or 

d. If the suspect's intelligence level is so low, or his/her 
learning and education are so minimal, that [s]he does not 
comprehend his/her rights. 

3, In all of the circumstances enumerated above, any waiver obtained 
will be carefi.Jlly sCl1ltinized by the court. 

C, Assessing Competency 

I, A fter the Miranda I'ights have been read and after the suspect has 
shown an initial willingness to waive those rights, the police may 
ask the suspect about the following in ordel' to properly assess the 
suspect's ability to intelligently understand and waive his/her 
rights: 

a. His/her age; 

b. Whether [s]he is under the in'fluence of any drugs or alcohol; 

c. Whether [s]he is suffering fi'om any mental Or emotional 
problem; 

d, his/hel' education and leaming; 

c. His/her employment; 

f. Whether [s]he has ever been given Miranda wal'llings 
I)reviously; and 

g. Whether [s]he undel'stands the words lIsed by the officer in 
reciting the Miranda warnings or what they mean, 

VI. Presence of Attorney 

A. If a suspect states that [s]he wishes to consult an attomey, [s}he must not 
be questioned nllther by police until [s]he has had an opportunity to 
consult an attorney. However, if the suspect initiates statements or 
conversation, the police may respond to those statements 01' conversation.9 

1.2.3 (c) 
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B. Although a suspect has voluntarily waived hislller right to remain silent, 
[s]he may still invoke this right by refusing to answer any further 
questions or by requesting the sel'Vices of an attorney. and at this point the 
police questioning must cease. 

C. (fthe police are aware that the sllspect is represented by an attorney, even 
on other matters, and that the attorney desires to be present with his/her 
client during any questioning, the police must inform the suspect that 
his/het· attorney wishes to be present during questioning. However, once 
so informed, the suspect may waive his/her right to have his/her attorney 
present. 

D. A suspect may answer some questions and l'efuse to answer others. The 
officet· is not required to discontinue questioning unless the suspect 
indicates that [s]he wishes to remain totally silent, to stop the questioning 
OJ' to consult with a lawyer. 1o 

E. Once a suspect has been arraigned, [s]he has the right to counsel, whether 
or not [s]he is in custody, and [s]he shall not be questioned in the absence 
of counsel unless [s]he specifically waives his/her right. 

vn. Documenting Statements and Confessions 

A. Procedure: All officers should whenever practical electronically record in 
its entirety all custodial intert'ogations of suspects or interl'Ogations of 
suspects conducted in places of detention. Before recording an 
interrogation, the slispect shall be notified that the conversation will be 
recorded. Once the suspect has been notified that their conversation is 
being recorded, the officer should while recording: 

10 1.2.3 (e) 

l. Inform the suspect they are being recorded 

2. State the location, date. time of day of the interl'Ogation as 
well as the identities of officers, suspect or others present; 

3. Execute appropt'iate and applicable departmental torms 
including but not limited to Miranda and waiver of prompt 
an'aignment 

4. Record the time and reason for any suspension of the 
recording (such as a break for water, food or the resll'oom) 
as well as record the time when the recording pl'Oceeds 

5. (fthe o'llicer uses or refers to documents or other items 
during the intel"ogation. the officer should describe those 
documents or items on the recording. 

AMHERST POLlCE DEPARTMENT POLICY AND PROCEDURES 
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6. Conclude the recording by stating the date and the time the 
inten'ogation is completed. 

B. Refusal: If a suspect refuses to make a recorded statement, the officer 
should record the refusal (if possible) and documented the refusal within 
their written report. 

C. Discretionary Decision not to Recol'd: An officel' may decide not to 
record an interrogation even where it is practical to do so if that officer 
believes that recording the interrogation will jeopardize the safety of an 
officer, the suspect, or any othel' person. The officer should fuJly 
document in their written report the reason(s) why the interrogation was 
not recorded. 

D. Inoperable or Unavailable Recording Device: If there is no recording 
device available or it is inoperable. the officer should defer the 
interrogation until an operable recording device is available. If it is 
impractical to defer the interrogation. and the suspect consent to 
continuing the interrogation without a recording device, that consent and 
the inte\1'ogation should be documented in some manner, such as in a 
signed written statement by the suspect or in the officers written report. 

E. Preservation and Copying of Original Recordings: The officer who 
conducts the intert'ogation must take steps to preserve the original 
recording. All recordings should be properly labeled and placed into 
evidence per departmental procedure. (See Amherst Police Policy #48, 
Property and Evidence). Copies should only be made by an officer 
authorized by the Chief of Police. 

F. Written Statements: When a written statement is provided, the suspect 
shall be asked to read, sign and date all written statements and 
confessions. The interrogating officer(s) shall sign and date all written 
statements and confessions. The interrogating officer shall prepare and 
submit a repOit in accordance with depaltmental procedures which shall 
include the above information and any written or recorded statements, 

VIII. Interview Rooms 

A. Two interview l'Ooms will be designated and maintained by the depaltment, 
one in operations and one in the detective bureau. I I Whenever practical, officers should 
conduct interrogations and most interviews in one of these designated rooms, Both of 
these rooms should be maintained to best facilitate a proper investigation: 

11 42.1.10 
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12 42.2.10 (bl (e) 
13 42.2.10 C 
14 42.2.10 a 
IS 42.1.10 d 
1(, 42.2.10 e 
17 42.1.10 f 

1. These moms should be kept free of clutter and debris which could be 
utilized as a weapon or distract the subject of the interrogation. 12 

2. The number of personnel in the intel'view room should be kept to that 
amount which is necessary to conduct a safe and productive 
interrogation or interview, being attentive to ensuring that all 
constitutional rights are adhered (0, 13 

3, The interviewing officer should notify the station officer or assisting 
investigator that the interview is about to begin as well as the location 
of the interview so that he/she can be mindful of the need for 
assistance, That same office!' should be notified when the interview 
has ended:4

• Officers will have either a depal'tme!lt radio or telephone 
to summons assistance if needed. 15 

4. All intel'Viewing officel's should take note of fil'earms lockers located 
in close proximity to the interview l'Ooms. Ifan interview or 
interrogation is to take place in the cell block, the interviewing officer 
shall secure his/her weapon. 16 (see AMHERST POLICE 
DEPARTMENT POLICY-;;HOLDING FACILITY") 

5. Officel's should have, at their disposal, departmental forms and/or 
equipment thl1t could be used during an interrogation or interview. 
These would include Miranda card, all Amherst Police Depaltl11ent 
Miranda waiver form, 01' a Right to Prompt Presentment fOI'I11, and 
recording devise ifapplicable. 

6. As requested, interviewing officers will allow access to a restroom, 
water or breaks. 17 
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CHELSEA POLICE DEPARTMENT Department Manual: 

Policy No. 1.25 

Subject: 
Guidelines for Electronic Recording of Interrogations 

MASSACHUSETTS POLICE ACCREDITATION 
STANDARDS REFERENCED: 83.2.2; 84.1.5 

Effective Date 
June 04, 2008 

References: 
Commonwealth v. 
DiGiambattista, 442 Mass. 
423(2004) 

G. O. # 05-01, 02128/05 

I. Introduction: 

Issuing Authority 

Brian Kyes 
Chief of Police 

GENERAL ORDER 

2008-34 

In Commonwealth v. DiGiambattista, 442 Mass. 423 (2004). the Supreme Judicial Court held that if the 
prosecution introduces a confession or statement that the police obtained during an interrogation of a 
defendant who was either in "custody" or at a ''place of detention," and the police did not electronically 
record the statement, the defendant is entitled to a cautionary jury instruction. Upon the defendant's request, 
the judge must instruct the jury that "the State's highest court has expressed a preference that such 
interrogations be recorded whenever practicable and . .. that, in light of the absence of any recording of the 
interrogation in the case before them, they should weigh evidence of the defendant'S alleged statement with 
great caution and care." This jury instruction is required regardless of the reason that the police did not 
record the interrogation. 

II. Policy: 

It shall be the policy of the Chelsea Police Department, that whenever it is practical to do so, custodial 
interrogations of suspects or interrogations of suspects conducted in places of detention shall be 
electronically recorded. 
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Policy # 1.25, Guidelines for Electronically Recording Interrogations 

III. Definitions: 

For the purpose of these guidelines, the following words and phrases shall have the following meanings: 

"Custody" legal or physical control of a person in an area, or facility or while being transported to a facility, 
legal; supervisory, or physical responsibility for a person. When a person is under arrest, or deprived of 
hislher freedom in a significant manner. (Miranda v. Arizona, 348 Us. 436, 86 S Ct. 1602 (1966) 

"Electronic Recording" means preservation by analog (audio and/or VHS videotape) or digital (digital 
audio tape, CD andlor DVD non-rewritable discs) means through the use of audio or audio/video recording 
equipment; 

"Interrogation" occurs when a law enforcement officer's questions, actions or words (other than those 
normally attendant to arrest and custody), are reasonably likely to elicit an incriminating response from a 
suspect; 

"Place of Detention" means any police station, state police barracks, prison, jail, house of correction, or a 
Department of Youth Services secure facility or any facility where persons may be held in detention in 
relation to a criminal charge(s); 

"Suspect" means a person who has either been charged with a crime or a person for whom there is a 
reasonable basis to believe that he may in the future be charged with a crime. 

Note: Witnesses, victims and other persons who provide information to a law enforcement officer are 
not considered suspects unless and until there develops a reasonable basis to change their status. 

IV. Procedures: 

A. Applicability: 

These guidelines require Chelsea Police Department (CPD) officers andlor investigators to 
record, whenever it is practical two types of interrogations: 

(1) custodial interrogations of suspects, and 

(2) interrogations ofsuspects occurring at places of detention. 

B. Wiretap Violations: 

The Massachusetts wiretap statute, G.L. c. 272, §99, generally prohibits anyone from secretly 
recording another person's oral statements. Accordingly, unless one of the narrow exceptions 
in the wiretap statute applies, a CPD officer(s) or investigator(s) who electronically records a 
suspect's interrogation must do either of the following: 

Page 2 
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Policy # 1.25, Guidelines for Electronically Recording Interrogations 

• notify a suspect that his statements are being recorded, or 

• conduct the interrogation in such a way that it is obvious to the suspect that his statements are 
being recorded. 

Once the suspect knows or reasonably should know that he is being recorded, the officer(s) or 
investigator(s) may record the interrogation without asking for or receiving explicit consent to 
do so. 

C. Creating a Clear and Complete Record: 

To the extent it is practical; the officer/investigator should electronically record the entire 
interrogation of a suspect. To assist in the creation of the record, officers/investigators should 
do the following: 

• Start the recording device. 

• Inform the suspect that he is being recorded. 

• State the date, time, location and names of persons present. If a video recording device is 
used which imprints the time on the tape or disk, verify that the correct time is displayed. 

• State the full name of the suspect. 

• Execute appropriate departmental forms including but not limited to Miranda warning and 
waiver, and waiver of prompt arraignment (if applicable). 

• If the officer must suspend the recording for any reason, he should record the reasons for 
stopping (i.e., taking a break or a malfunction), the time the recording device is turned off, the 
time it is turned back on, and what transpired while the recording device was turned off. 

• If the officer uses or refers to documents or other items during the interrogation, the officer 
should describe those documents or items on the record and mark them with a unique number 
(similar to an exhibit number at trial) and the officer's initials. If the officer is unable to write 
on the actual document or item, the officer may write on a bag, envelope or case in which the 
document or item is placed or on a piece of tape attached to the document or item. 

• ConClude the recording by stating the date and the time the interrogation is completed. 

D. Suspect Refuses to be Recorded: 

If a suspect refuses to make a recorded statement, the officer should record the refusal (if it is 
practical) and document it on a refusal form. 
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Policy # 1.25, Guidelines for Electronically Recording Interrogations 

1. Suspect refuses before the recording device is turned on. If the suspect refuses to be recorded 
before the recording device is turned on, the officer/investigator should, if it is practical, turn 
on the recording device to record the refusal. 

• The officer should identify himself and the suspect, state the date, time and location, 
inform the suspect of any applicable rights (such as Miranda), and inform the suspect that 
there are potential benefits to recording the interrogation, including the fact that a 
recording will create a clear and complete record of what was said to the suspect, and 
what the suspect said during the interrogation. 

• The officer should then ask the suspect on the record if he is willing to make an 
electronically recorded statement. 

• The officer should also advise the suspect that if at any time he changes his mind and 
decides that he does want the interview to be recorded, he should let the officer know and 
the officer will tum on the recording device. 

• If the suspect still refuses, the officer should tum off the device, execute a signed refusal 
tornl, and proceed with the interview. 

2. Suspect refuses to have his refusal recorded. 

• If the suspect objects to having his refusal electronically recorded, the officer may proceed 
without recording the refusal or the interrogation. 

• The officer should advise the suspect of the benefits of recording, execute a signed refusal 
form, and proceed with the interview. 

3. Suspect refuses after the recording device has been turned on. 

• If, durip.g the course of a recorded interrogation, a suspect decides that he will no longer 
answer questions unless the recording device is turned off, the officer should again advise 
the suspect of the benefits of recording the interrogation. 

• If the suspect still refuses, the officer should tum off the recording device execute a signed 
refusal form, and proceed with the interview. 

E. Discretionary Decision not to Record: 

An officer may decide not to record an interrogation even where it is practical to do so if that 
officer believes that recording the interrogation will jeopardize the safety of an officer, the 
suspect, or any other person. 
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Policy # 1.25, Guidelines for Electronically Recording Interrogations 

• If an officer decides, without conferring with the suspect, that it is unsafe under the 
circumstances to record the interrogation, the officer shall document in hislher interview 
or case report the reason( s) why the interrogation was not recorded. 

• If, after conferring with the suspect, an officer decides that it is unsafe under the 
circumstances to record the interrogation, the officer should nonetheless advise the 
suspect of the benefits of recording the interrogation. If the suspect still does not want the 
interrogation to be recorded, the officer should document in his interview or case report 
the reason(s) why he did not record the interrogation, execute a signed refusal form, and 
proceed with the interview. 

F. Recording Devices: 

The officer should choose a recording device that has a removable storage tape or disk that 
can be easily duplicated. 

G. Recording Device Malfunctions: 

If the recording device malfunctions, the officer conducting the interrogation must make a 
decision whether and how to continue the interrogation, and he/she must document what has 
occurred. 

• If the recording device can be restarted, the officer should state on the record that the 
device malfunctioned, how long the device was not working, and whether or not the 
suspect made any statements that were not recorded. 

.. -
• If the recording device cannot be restarted, the officer should include in hislher interview 

or case report the fact that the device malfunctioned and whether or not the suspect made 
any statements that were not recorded. 

• If the recording device cannot be restarted, the officer should ask the suspect whether 
he/she wishes to continue the interrogation without a recording device, or whether he/she 
wishes to suspend the interrogation until an operable recording device is available. 

• If the suspect consents to continuing the interrogation without a recording device, that 
consent and the interrogation should be documented in some manner, such as in a signed 
written statement by the suspect or in the officer's interview or case report. 

H. Inoperable or Unavailable Recording Device: 

If there is no recording device available or the recording device is inoperable, the officer 
should defer the interrogation until an operable recording device can be obtained. 
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Policy # 1.25, Guidelines for Electronically Recording Interrogations 

• If it is impractical to defer the interrogation, and the suspect consents to continuing the 
interrogation without a recording device, that consent and the interrogation should be 
documented in some manner, such as in a signed written statement by the suspect or in the 
officer's interview or case report. 

I. Preservation and Copying of Original Recordings: 83.2.2 

The officer who conducted the interrogation must take steps to preserve the original 
recording. The storage medium should be removed from the recording device, clearly labeled 
as evidence and appropriately stored. If the interrogation is recorded digitally, the officer 
should preserve at least one whole copy which must be clearly labeled as evidence and 
appropriately stored. 

• . To the extent it is practical, statements from multiple suspects should not be recorded on 
the same tape or disk 

• As soon as it is practical, the officer who records the statements of a suspect should create 
at least one exact copy of the original recording. The copy should be clearly labeled as a 

and appropriately stored. Once the copy has been made, the copy, and not the 
original, should be used to make additional copies. 

• Additionally, copies, and not the original, should be used to prepare a written transcript, to 
comply with discovery obligations, and for all other purposes. 

J. Storage: 

The officer(s) shall preserve all written fonns and notes or records of all statements by a 
suspect that were not electronically recorded in the original case file. 

All electronically recorded interrogations shall be preserved according to the state records 
retention law and department policy as criminal evidence. The original storage device shall 
be labeled as such and any copies labeled as such. Each original and copy shall be 
authenticated by the interrogator with the following infonnation: 

• Date and time of recording; 

• Location of the interrogation; 

• Name of person interrogated; 

• Name of officer(s) or person(s) conducting the interrogation; and 

• Departmental assigned arrest number, incident report number or evidence number(s) 
assigned for property control. 84.1.5 

Page 6 

Amicus App. 0065 



I 

, 

Amicus App. 0066 



New England Innocence Project Page 1 of2 

Chan, Yvonne W 

From: Kyes, Brian [BKyes@chelseama.gov] 
Sent: Tuesday, July 08, 2008 7:46 PM 
To: Chan, Yvonne W 
Subject: RE: New England Innocence Project 

Hi Yvonne: I suppose the only change I would make is that U[t]he impact of the court decision mandating 
recording custodial interrogations has not had much of a negative impact or served as an impediment in the ability 
for our officers/detectives to interview and/or interrogate suspects while in custOdy." 

Thalilks, 
-Brian Kyes 

(Britll1 'Kves 
Chief of Police 
Chelsea Police Department 
19 Park Street 
Chelsea, Massachusetts 02150 
(617) 466-4810 (Office) 
(617) 594-2111 (Cell) 
(617) 466-4850 (Fax) 
bkyes@chelseama.goy 

From: Chan, Yvonne W [mailto:YChan@goodwinprocter.com] 
Sent: Tuesday, July 08,20087:19 PM 
To: Kyes, Brian 
Subject: New England Innocence Project 

Chief Kyes, 

Thank you for speaking with me yesterday about the Chelsea Police Department's experience with recording 
interrogations. The attached letter confirms our conversation, and is also being sent to you via first class mail 
tonight. Please let me know if you have any questions or concerns. Thanks again for your time. 

Best, 

Yvonne Chan 
Goodwin Procter LLP 
Exchange Place 
Boston, MA 02109 
T: 617-570-8101 
F: 617-523-1231 
ychan@goodwinprocter.com 
www.goodwinprocter.com 

«SCAN002.pdf» 

10/8/2008 
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New England Innocence Project Page 20f2 

******************************************************************* 

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the 
IRS, we inform you that any U.S. tax advice contained in this communication (including any 
attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 
recommending to another party any transaction or matter addressed herein. 

******************************************************************* 
******************************************************************* 

This message is intended only for the designated recipient{s). It may contain confidential or 
proprietary information and may be subject to the" attorney-client privilege or other 
confidentiality protections. If you are not a designated recipient, you may not review, copy or 
distribute this message. If you receive this in error, please notify the sender by reply e-mail and 
delete this message. Thank you. 
******************************************************************* 

10/812008 
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GOODWIN I PROCTER 

July 8, 2008 

VIA E-MAIL AND FIRST CLASS MAIL 

Brian Kyes 
Chief of Police 
Chelsea Police Department 
19 Park Street 
Chelsea, Massachusetts 02150 

Re: New England Innocence Project 

Dear Chief Kyes: 

Yvonne W. Chan 
617.570.8101 
ychan@ 
goodwinprocter.com 

Goodwin Procter LlP 
Counselors at Law 
Exchange Place 
Boston. MA 02109 
T: 617.570.1000 
F: 617.523.1231 

Thank you for speaking with me today. As I mentioned, I am an attorney with the New England 
Innocence Project ("NEIP"). NEIP in the process of preparing an amicus brief to submit in a 
Rhode Island case in which one of the issues is police recording of interrogations. Our brief will 
address the Massachusetts experience with recording interrogations after the 2004 case of 
Commonwealth v. DiGiambattista, 442 Mass. 423 (2004). As part of this brief, we hope to 
capture the reaction of Massachusetts police departments to this case, and may cite to some of 
the information you provided me with today. I am writing to thank you for your assistance with 
this matter, and also to confirm my understanding of our discussion today. 

As I understand. it, the Chelsea Police Department adopted General Order No. 05-01 on February 
28,2005, following the DiGiambattista decision, and this Order was reissued as General Order 
2008-34 on June 4, 2008, with some minor revisions. Prior to DiGiambattista, the Chelsea 
Police Department did not record all interrogations. For example, the Suffolk County District 
Attorney's Office was the lead agency in homicide investigations, and because their policy was 
not to record interrogations, the Chelsea Police Department also did not record interrogations in 
those investigations. The availability of recording equipment and the consent of the person 
being interrogated would also affect whether an interrogation was recorded. Lastly, if the person 
appeared apprehensive or otherwise nervous about speaking with officers and there was a fear 
that this person would be less forthcoming if the interrogation was recorded, then the issue of 
recording would likely not be raised in that interrogation. In addition, you stated that the 
DiGiambattista decision "hasn't been much of an issue." 

UBAl1913494.1 
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GOODWIN I PROCTER 

Brian Kyes 
July 8, 2008 
Page 2 

Again, thank you for taking the time to speak with me today. Please let me know if you have 
any questions or concerns. 

Sincerely, 

v;)-L-
Yvonne W. Chan 

YWC 

LIBAl1913494.1 
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GOODWIN I PROCTER 

July 8,2008 

VIA E-MAIL AND FIRST CLASS MAIL 

Sgt. Mark W. Schmink 
Rockport Police Department 
168 Main Street 
Rockport, MA 01966 

Re: New England Innocence Project 

Dear Sgt. Schmink: 

Yvonne W. Chan 
617.570.8101 
ychan@ 
goodwin procter. com 

Goodwin Procter llP 
Counselors at Law 
Exchange Place 
Boston, MA 02109 
T: 617.570.1000 
F: 617.523.1231 

Thank you for speaking with me today. As I mentioned, I am an attorney with the New England 
Innocence Project ("NEIP"). NEIP in the process of preparing an amicus brief to submit in a 
Rllode Island case in which one of the issues is police recording of interrogations. Our briefwill 
address the Massachusetts experience with recording interrogations after the 2004 case of 
Commonwealth v. DiGiambattista, 442 Mass. 423 (2004). As part of this brief, we hope to 
capture the reaction of Massachusetts police departments to this case, and may cite to some of 
the information you provided lJ1.e with today. I am writing to thank you for your assistance with 
this matter, and also to confirm my understanding of our discussion today. 

As I understand it, the Rockport Police Department, which consists of twenty-four officers, 
moved into a new police station approximately four years ago. This new building has a room for 
interviews and a separate room for interrogations. The interrogation room is set up with a one-
way mirror and videotape equipment, and is wired for sound. Prior to DiGiambattista, 
individuals would be brought into the interrogation room and be given their Miranda warnings, 
and then the interrogation would be videotaped. After DiGiambattista, the Chief of Police of the 
Rockport Police Department issued new orders, requiring that interrogations be audiotaped, on a 
separate tape recorder. In addition, at the beginning of interrogations, officers are now required 
to present an individual with a waiver regarding the video and aUdiotaping of the interrogation. 
Thus, the two major changes implemented at the Rockport Police Department after 
DiGiambattista were the requirement that interrogations be audiotaped as well as videotaped, 
and the implementation of a waiver for suspects to sign. Prior to the move into the new police 
station, only some interrogations were recorded. The old police station did not have an 
interrogation room, and only had a single audio tape recorder for recording interrogations. At 
the old police station, interrogations were usually only recorded if the individual was in custody. 

LlBAlI913500.1 
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GOODWIN I PROCTER 

Sgt. Mark W. Schmink 
July 8,2008 
Page 2 

You stated that DiGiambattista was a "technicality" and has not had any effect on police practice 
at the Rockport Police Department, as it has not made it any less likely that a suspect will 
participate in an interrogation, even though Lhe case and ils cunse4uem;es provide au additional 
layer of protection for the suspect. In your recollection, only one suspect has ever refused to 
consent to the recording of an interrogation. You concluded that while the case has not had any 
positive or negative impact, it does provide further protection for suspects, and it also "covers us 
as well, so they can't make any false claim." 

Again, thank you for taking the time to speak with me today. Please let me know if you have 
any questions or concerns. 

Sincerely, 

Yvonne W. Chan 

YWC 

L1BAl19I3S00.1 
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From: Brooks III, William [mailto:wbrooks@wellesleyma.gov] 
Sent: Tue 6/24/2008 4:46 PM 
To: Tovah Ackerman 09 
Subject: Taping Interviews 

Tovah, 

Page lof2 

The DiGiambattista court applied its ruling to "custodial interrogations" and "interrogations at places of 
detention". For custodial interrogations in the field, officers basically have to have tape recorders with them, but 
most don't. In reality, they usually either skip the taping or wait until they arrive at the police station where they 
can use a room with recording equipment in it. The other problematic part of the decision is the "interrogation at 
place of detention" part. The term interrogation, as used in appellate case law, of course, means mere 
questioning, or the functional equivalent of questioning. In other words, if you have a person who is a suspect, 
but not yet in custody, and not yet even being charged, you better tape the interview in case the subject lies and 
you want to use that at trial. If he lies, and you don't have it on tape, the jury is basically told that they should 
wonder why you didn't record the conversation when you were able to do so and the courts have urged you to do 
so. 

Most PO's in Mass have set their rooms up for taping. In Wellesley we use covert cameras and microphones 
rather than having a camera on a tripod, for obvious reasons. Now, in Mass you cannot surreptitiously record 
someone, except in limited circumstances like undercover cases. So the subject needs to consent to being 
taped, even thol!.9h the taping is designed to benefit him. I have attached our policy on interrogations, which was 
updated in 2005 following the DiGiambattista decision. If you look at Section E you'll see the procedure for 
taping. Basically, the detective walks into the room and flips a toggle switch on the wall by the door that turns on 
the audio and video taping equipment. He then sits down and tells the subject that everything they say is being 
recorded. He then swings right into the Miranda warnings (if required). If the subject does not object to the 
taping, the detective marches right through the interrogation. If the subject says "hold on, I don't want to be 
taped" we already have his refusal on tape. 

We use a computer to record the interviews and we burn a CD of every taped interview, and of every taped 
refusal, and make an evidence submission of the CD. I was a detective for years and really resisted the whole 
taping issue, until it was forced on us. But we've found that the tapes actually help us, that the juries get to see 
that the detectives really are professional, and that suspects still talk to us and most times don't try to stop the 
taping. 

We do not tape victim or witness statements. 

I hope this is helpful 

William G. Brooks III 
Deputy Chief of Police 
Wellesley Police Department 
485 Washington Street 
Wellesley, MA 02482 

10/8/2008 
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When responding, please be advised that the Town of Wellesley and the Office of the Secretary of State has 
determined that email could be considered a public record. 

10/812008 
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GOODWIN I PROCTER 

September 19,2008 

VIA E-MAIL AND FIRST CLASS MAIL 

William O. Brooks III 
Deputy Chief of Police 
Wellesley Police Department 
485 Washington Street 
Wellesley, MA 02482 

Re: New England Innocence l>roject 

Dear Deputy Chief Brooks: 

Yvonne W. Chan 
617.570.8101 
ychan@ 
goodwin procter. com 

Goodwin Procter LLP 
Counselors at law 
Exchange Place 
Boston, MA 02109 
T: 617.570.1000 
F: 617.523.1231 

Thank you for speaking with me yesterday. As I mentioned, I am an attorney with the New 
England Innocence Project ("NEIP"). NEIP is in the process of preparing an amicus brief to 
submit in a Rhode Island case in which one of the issues is police recording of interrogations. 
Our brief will address the Massachusetts experience with recording interrogations after the 2004 
case of Commonwealth v. DiGiambattista, 442 Mass. 423 (2004). As part of this brief, we hope 
to capture the reaction of Massachusetts police departments to this case, and may cite to some of 
the information you have provided NEIP with. I am writing to thank you for your assistance 
with this matter, and also to confirm our conversation and your agreement to have the Wellesley 
policy on recording interrogations, as well as your comments on this issue, cited in our brief. 

Again, thank you [or taking the time to speak with me yesterday. Please let me know if you have 
any questions or concerns. 

Sincerely, 

V(}--k 
Yvonne W. Chan 

YWC 

LlBN1932437.1 
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