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Dear Chairman Donald and Members of the Georgia Board of Pardons and Paroles:

On behalf ofthe Innocence Network and its affliate the Innocence Project, we write to

urge you to reopen Mr. Davis ' clemency hearing in order to hear from Dr. Jennifer E. Dysart , a

scientist and expert in eyewitness identification and memorr who was not able to testify due to

time constraints imposed by the Board on Mr. Davis ' legal team. In order for the Board to

ensure that the clemency procedure functions as a true "fail safe" mechanism for the review of

singular miscarrages of justice, all of the relevant evidence must be heard. As the Innocence

Project made clear in its letter dated September 16 , 2011 , eyewitness identification evidence is

the most common cause of wrongful convictions , as evidenced by the fact that it played a role in

75% of the cases of the 273 individuals who have been exonerated by DNA evidence in this
country. Eyewitness identification evidence - much of it recanted all of it unreliable - is now

the only evidence that links Mr. Davis to the murder of Officer Mark MacPhail. The Board'

I The Innocence Network (the Network) is an association of organizations dedicated to providing pro bono legal

and/or investigative services to prisoners for whom evidence discovered post conviction can provide conclusive
proof of inocence. The sixty-six current members of the Network have represented over 300 people who have
been exonerated post conviction, and represent hundreds of prisoners with innocence claims in all 50 states and the
Distrct of Columbia, as well as Australia, Canada, the United Kingdom, Ireland, and New Zealand. The Innocence
Network and its members are also dedicated to improving the accuracy and reliability of the criminal justice system
in future cases. Drawing on the lessons from cases in which the system convicted innocent persons, the Network
advocates study and reform designed to enhance the truth-seekig functions of the criminal justice system to ensure
that future wrongful convictions are prevented.
2 We understand that a second expert witness was also excluded from the hearing due to time constraints. We urge

the Board to also hear from this witness, to ensure that the clemency process is full and fair.
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failure to hear testimony from a leading expert in the science of eyewitness identification and
memory renders Mr. Davis ' clemency hearing incomplete and marks its outcome as unreliable
and unjust.

The Supreme Court has made it clear that "(iJt is of vital importance to the defendant and

to the community that any decision to impose the death sentence be, and appear to be, based on

reason rather than caprice or emotion. Gardner v. Florida 430 U.S. 349 , 358 (1977). In this

case, the community - in the form of almost one millon signatures on petitions supporting
clemency in this case (including over 66 000 from Georgia residents) - has expressed its
opposition to the imposition of the death penalty in this case. Those who have urged this Board
to commute Mr. Davis ' case include Nobel laureates including President Jimmy Carter and
Bishop Desmond Tutu; 51 members of Congress (including Georgia Representative John
Lewis); and others , including former Georgia Representative Bob Barr and former Chief of the
FBI Wiliam K. Sessions. The vast range of life experiences and political positions among these

individuals (many of whom support the death penalty, particularly for crimes involving the
murder of police officers) make it clear that the imposition ofthe death penalty in this case
would undermine public confidence in Georgia s judicial system as well as the ability ofthis
Board to act as a true fail safe to ensure that gross miscarrages of justice - such as the execution

of an individual whose guilt is substantially in doubt - do not occur. The Board should act now

to reaffirm its unique role in Georgia s legal system.

Dr. Jennifer E. Dysart, a leading scientist and researcher in the study of eyewitness
identification and memory, submitted an affdavit dated September 13 , 2011 for consideration by

the Georgia Board of Pardons and Paroles in connection with Troy Anthony Davis s Petition for

Clemency. Dr. Dysart was also present at Mr. Davis ' hearing and was prepared to testify before

the Board, at which time she would have elaborated on the necessarly limited substance of her

affidavit, answered any questions presented by the Board, and presented at least four new pieces
of important information for the Board' s consideration. Specifically, Dr. Dysart now reports in 

second affidavit (enclosed herewith) that her testimony would have included information not
contained in her declaration and therefore not known to the Board: (1) Dr. Dysart would have
presented the Board with a letter from twenty-four scientists and university professors endorsing

as accurate the Scientific Findings contained in the Initial Declaration ; (2) Dr. Dysart would

have discussed the significance of the Georgia Peace Officer Standards and Training Council
(POST) adoption in 2008 of an eyewitness identification training program in clear recognition
that police officers require specific and systematic training to ensure the reliability of eyewitness
identification evidence (the investigation into Officer MacPhail' s murder failed to achieve the
standards set forth by POST in 2008); (3) Dr. Dysar would have described the findings of a

3 A twenty-fifth scientist, Dr. Siegfred Sporer, Justus-Liebig-University Giessen, affrmed the Scientific Findings in
the early mornng hours of September 20 , 2011.



landmark scientific study published on September 19, 2011 , the same day as Mr. Davis

clemency hearing, that affirms that double-blind sequential lineup presentation is superior to
double-blind simultaneous lineup presentation (Troy Davis was identified by eyewitnesses
through a non-blind (simultaneous) lineup); and (4) Dr. Dysart would have reported to the Board
on scientific research that shows that jurors so value eyewitness identification testimony that
they do not disregard non-credible eyewitness identifcation testimony but instead accord it

nearly as much weight as credible eyewitness identification testimony.

This last point is of paricular importance, given that we are aware that the Board heard
from one of the original jurors in Mr. Davis ' case and that she recalled to the Board that she and
the other jurors did not credit the testimony of one witness, Dorothy Ferrell. Ms. Ferrell

identified Troy Davis at his trial but later recanted that testimony. Scientific research conducted

since Mr. Davis ' trial has now definitively demonstrated that Ms. Ferrell could not have possibly
seen the details of the perpetrator s face as she stood, in the dark, more than 120 feet from the

crime. While the juror may honestly now believe that she did not credit this testimony, science
teaches otherwise. Scientific research likewise teaches us that individuals are not consciously
aware of all of the factors that contribute to their decision-making processes and that simply
inquiring into whether individuals relied on ilogical or unreliable information in making

important decision wil result in a negative response.

Dr. Dysar' s testimony would have iluminated for the Board how this honest witness

could misunderstand her own evaluation of the weight of Ms. Ferrell' s testimony, and also how

the cumulative effect of multiple eyewitnesses - despite their individual unreliability - would

have caused the jury to vote not only to convict but also to impose the death penalty.
Unfortnately, because the Board elected to terminate Mr. Davis ' legal team s presentation after

just under three hours and before hearng from two critical expert witnesses , the Board did not

have an opportity to evaluate this information. This is but one example of the assistance Dr.

Dysart could have provided the Board in its decision making process. Unless the Board reopens
Mr. Davis ' clemency hearing in order to hear from Dr. Dysart and any other witness who may
have been excluded so that its ultimate decision with respect to Mr. Davis ' life is based on a

review of all of the available evidence, its decision wil be regarded by the public at large, now

and for all time, as one that is fundamentally unjust. If Mr. Davis is indeed executed under these

circumstances, there can be no assurance that the State of Georgia does not execute individuals
where significant doubt about guilt remains.

In 2007 , the Georgia Board of Pardons and Paroles nobly embraced its role as the
ultimate fail safe, promising that it would "not allow an execution to proceed in this state unless

and until its members are convinced that there is no doubt as to the guilt of the accused." Having

failed to hear from all available witnesses at Mr. Davis ' clemency hearing, the Board canot
reach a valid conclusion with respect to the remaining doubt about Mr. Davis ' guilt.



Accordingly, we urge the Board in the strongest possible terms to reopen the Mr. Davis
clemency hearing so that it can evaluate all of the relevant evidence. We further urge the Board
to commute Mr. Davis ' death sentence given that Mr. Davis has steadfastly maintained his
innocence, there is a viable and likely alternate suspect (who has since confessed to multiple
uninvolved parties and has been identified as the perpetrator by a new eyewitness) and where the
only remaining evidence connecting Mr. Davis to the crime are eyewitness identifications that
have every indicia of unreliabilty.
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