
 
 

M E M O R A N D U M 

TO: New England Innocence Project File 

FROM: NEIP team 
 
DATE: September 18, 2007 

RE: DNA Preservation Statutes 

 

 
 

Introduction 
 
 

This memo evaluates state laws concerning the preservation of evidence for purposes of 
post-conviction DNA testing.  Taking lead from Cynthia E. Jones’ article Evidence Destroyed, 
Innocence Lost: The Preservation of Biological Evidence Under Innocence Protection Statutes, 
42 Am. Crim. L. Rev. 1239 (Fall 2005) [hereinafter Jones, Evidence Destroyed], this memo 
separates DNA Preservation Statutes into two categories.  Part I addresses states with automatic 
preservation of evidence statutes—statutes Professor Jones calls “Blanket Duty Statutes.”  Id. at 
1255–57.  These statutes impose the most comprehensive and effective evidence preservation 
duty because it is triggered at conviction or sooner.  Id.  Part II lists states that have “Qualified 
Duty Statutes”—statutes that do not impose a duty to preserve evidence until a petition for DNA 
testing is filed.  Id. at 1254–55.  Part III examines other types of authority that may provide for 
post-conviction evidence preservation provisions.  Finally, Part IV focuses on pending 
legislation that contain automatic preservation provisions.   
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I.  DNA Preservation Statutes 
 

Table 1: Automatic Preservation of Evidence Statutes 
 
State Statutory Citation 
Arkansas Ark. Code Ann. § 12-12-104 (2007). 
California Cal. Penal Code § 1417.9 (2007). 
Connecticut Conn. Gen. Stat. § 54-102jj (2007) 
District of Columbia D.C. Code Ann. § 22-4034 (2006). 
Florida* Fla. Stat. ch. 925.11(4) (2006). 
Georgia  Ga. Code Ann. § 17-5-56 (2007). 
Hawaii Haw. Rev. Stat. § 844D-126 (2006).   
Illinois 725 Ill. Comp. Stat. Ann. 5/116-4(a) (2007). 
Kentucky Ky. Rev. Stat. Ann. § 524.140 (2006). 
Louisiana La. Code Crim. Proc. Ann. art. 926.1.H(4) 

(West 2006). 
Maine Me. Rev. Stat. Ann. tit. 15, § 2138(14) (2006). 
Maryland Md. Code Ann., Crim. Pro § 8-201(i) (2006). 
Michigan* Mich. Stat. Ann. § 770.16(11) (West 2006). 
Minnesota* Minn. Stat. Ann. § 590.10 (West 2007) 
Missouri* Mo. Ann. Stat. § 650.056 (2007). 
Montana Mont. Code Ann. § 46-21-111 (2005) 
Nebraska Neb. Rev. Stat. Ann. § 29-4125(1) (2006). 
New Hampshire N.H. Rev. Stat. Ann. §651-D:3 (2007). 
New Mexico N. M. Stat. Ann. § 31-1A-2 (2007)  
North Carolina N.C. Gen. Stat. § 15A-268(a) (2007). 
Oklahoma Okla. Stat. Ann. tit. 22, § 1372.A (2007). 
Rhode Island  R.I. Gen. Laws § 10-9.1-11 (2007). 
Texas Tex. Code Crim. Proc. Ann. art. 38.43 (2006) 
Virginia* Va. Code Ann. § 19.2-270.4:1 (2007). 
Washington Wash. Rev. Ann. Code § 10.73.170(4) (2004). 
Wisconsin Wis. Stat. Ann. §§ 165.81(3)(b), 757.54(b), 

968.205(2), and 978.08(3)(b)(2) (2003).  These 
statutes individually direct different state 
agencies to preserve biological evidence. 

 
Table 1 references state statutes that mandate the preservation of evidence for post-

conviction DNA testing.  The following section will address (1) whether these statutes are 
offense specific, (2) the period of preservation, (3) whether the evidence may be prematurely 
disposed of, (4) the party responsible for preserving the evidence, (5) what, if any, sanctions 
there are for violations of the statute, (6) when the duty to preserve the evidence is triggered, and 
(7) any other provisions relevant to the issue of evidence preservation.  Please note the entire 
provisions will not be produced verbatim.  Also note that many state legislatures are considering 
amendments to and repeals of certain provisions within these statutes; this information has been 
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noted when applicable.  However, the statute itself should be reviewed in its entirety before it is 
relied upon in practice. 

The following law review articles provide insight into the evolution of automatic 
evidence preservation statutes and their current status:   

Catherine Arcabascio, Obtaining Post-Conviction DNA Testing in Florida, 28 Nova L. 
Rev. 61 (2003) 

Nathan T. Kipp, Preserving Due Process: Violations of the Wisconsin DNA Evidence 
Preservation Statutes as per se Violations of the Fourteenth Amendment, 4 Wis. 
L. Rev. 1245 (2004) 

Cynthia E. Jones, Evidence Destroyed, Innocence Lost:  The Preservation of Biological 
Evidence Under Innocence Protection Statutes, 42 Am. Crim. L. Rev. 1239, 
1257–62 (2005) 

Kathy Swedlow, Don’ t Believe Everything You Read:  A Review of Modern “ Post-
Conviction”  DNA Testing Statutes, 38 Cal. W. L. Rev. 355, 387 (2002);  

Fred C. Zacharias, The Role of Prosecutors in Serving Justice After Convictions, 58 Vn. 
L. R. 171, 194 (2005)  

 
Arkansas  

 
Statute(s):  Ark. Code Ann. § 12-12-104 (2007). 
 
Offense Specific: Yes.  In a prosecution of a sex offense or a violent offense, the law 
enforcement agency “shall preserve, subject to a continuous chain of custody, any 
physical evidence secured in relation to a trial and sufficient official documentation to 
locate that evidence.”  § 12-12-104(a). 
 
Per iod of Evidence Preservation: After a trial resulting in conviction, the evidence shall 
be impounded and securely retained by a law enforcement agency.  Retention of the 
evidence shall be the greater of (§ 12-12-104(b)(2)(A)-(C)):  

1.  Permanent following any conviction for a violent offense;  
 2.  For twenty-five (25) years following any conviction for a sex offense; and  

3.  For seven (7) years following any conviction for any other felony for which the 
defendant’s genetic profile may be taken by a law enforcement agency and 
submitted for comparison to the State DNA Database for unsolved offenses.  

 
Premature Disposition: Yes.  After a conviction is entered, the prosecuting attorney or 
law enforcement agency with custody of the evidence may petition the court with notice 
to the defendant for entry of an order allowing disposition of the evidence if, after a 
hearing and a reasonable period of time in which to respond, the court determines by a 
preponderance of the evidence that (§ 12-12-104(c)(1)-(2)):  

1.  The evidence has no significant value for forensic analysis and must be returned to  
it rightful owner; or  

2.  The evidence has no significant value for forensic analysis and is of a size, bulk, or 
physical character not usually retained by the law enforcement agency and cannot 
practicably be retained by the agency. 
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Party Responsible for Preserving the Evidence:  Law Enforcement Agency defined as 
“any police force or organization whose primary responsibility as established by statute 
or ordinance is the enforcement of the criminal laws, traffic laws, or highway laws of this 
state”  12-12-104(f)(1).   

 
Violations of Statute:  Purposely failing to comply with the statute is a criminal 
violation and a Class A misdemeanor.  §12-12-04(e).   

 
Duty to Preserve Evidence Triggered:  After a trial resulting in conviction, the 
evidence shall be impounded and securely retained by a law enforcement agency.  §12-
12-104(b)(1). 

 
Case History:  None. 

 
Other provisions / rights:   

Motion for Preservation: If the defendant is allowed the opportunity to take 
reasonable measures to remove or preserve portions of the evidence in question 
for future testing, the court may order the disposition of the evidence.  § 12-12-
104(d). 

 
California 
 

Statute(s):  Cal. Penal Code § 1417.9 (2007). 
 

Offense Specific: No.  The appropriate governmental entity shall retain all biological 
material that is secured in connection with a criminal case.  § 1417.9(a). 

 
Period of Preservation: The period of preservation shall be the period of time that any 
person remains incarcerated in connection with that case. The governmental entity retains 
the discretion to determine how the evidence is retained pursuant to this section, provided 
that the evidence is retained in a condition suitable for deoxyribonucleic acid (DNA) 
testing.  § 1417.9(a). 

 
Premature Disposition: Yes.  A governmental entity may dispose of biological material 
before the expiration of the period of time described in § 1417.9(a) if all of the following 
conditions are met:  

1.  The governmental entity notifies all of the following persons of the provisions of 
this section and of the intention of the governmental entity to dispose of the 
material (§ 1417.9(b)(1)):  
a.  Any person, who as a result of a felony conviction in the case is currently 

serving a term of imprisonment and who remains incarcerated in connection 
with the case; 

b.  Any counsel of record; 
c.  The public defender in the county of conviction; 
d.  The district attorney in the county of conviction; and 
e.  The Attorney General. 
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2.  The notifying entity does not receive, within 90 days of sending the notification, 
any of the following:  
a.  A motion filed pursuant to the post-conviction DNA statute (§ 1405). 

However, upon filing of that motion, the governmental entity shall retain the 
material only until the time that the court’s denial of the motion is final.  § 
1417.9(b)(2)(A). 

b.  A request under penalty of perjury that the material not be destroyed or 
disposed of because the declarant will file within 180 days a motion for DNA 
testing pursuant to § 1405 and that is followed within 180 days by a motion for 
DNA testing pursuant to § 1405, unless a request for an extension is requested 
by the convicted person and agreed to by the governmental entity in possession 
of the evidence.  § 1417.9(b)(2)(B). 

c.  A declaration of innocence under penalty of perjury that has been filed with the 
court within 180 days of the judgment of conviction or July 1, 2001, whichever 
is later. § 1417.9(b)(2)(C). 

Note:  The court shall permit the destruction of the evidence upon a showing that 
the declaration is false or there is no issue of identity that would be affected by 
additional testing.  § 1417.9(b)(2)(C). 
 

Par ty Responsible for  Preserving the Evidence:  “The appropriate government entity”  
 

Violations of Statute: Criminal penalties for failure to comply with preservation 
mechanism were not included in the current statute when the original (with criminal 
penalties for non-compliance) expired on January 1, 2003.   

 
Duty to Preserve Evidence Tr iggered:  Apparently when a person is incarcerated, but 
there is no explicit language describing exactly when the duty vests. 

 
Case History:  A governmental entity is not required to retain biological material 
secured in connection with a misdemeanor case for the period of time that a person is 
incarcerated in connection with the case. Op.Atty.Gen. 04-405 (May 17, 2005), 2005 WL 
1711680. 

 
Other  provisions / r ights: 

Right to Receive Notice: The right to receive notice pursuant to § 1417.9(b) is 
absolute and shall not be waived. This prohibition applies to, but is not limited to, 
a waiver that is given as part of an agreement resulting in a plea of guilty or nolo 
contendre.  § 1417.9(c). 

 
 
Connecticut  
 

Statute(s):  Conn. Gen. Stat. § 54-102jj (2007) 
 

Offense Specific: Yes.  The statute states that "upon the conviction of a person of a 
capital felony or the conviction of a person of a crime after trial, or upon order of the 
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court for good cause shown [law enforcement officials] shall preserve all biological 
evidence acquired during the course of the investigation of such crime[.]"  § 54-102jj(b). 

 
Period of Preservation: .The period of preservation shall be for the term of such 
person's incarceration.  § 54-102jj(b). 

 
Premature Disposition: Yes.  A governmental entity may dispose of biological material 
before the expiration of the period of time described in Public Act No. 03-242(6)(2)(b) by 
applying to the court in which the defendant's case was prosecuted.  "Upon receipt of the 
application, the court shall give notice to all defendants charged in connection with the 
prosecution and shall hold a hearing.  After such hearing, the court shall grant the 
application if it finds that the Connecticut Supreme Court has decided the defendant's 
appeal and the defendant does not seek further preservation of the biological evidence, or 
for good cause shown."  § 54-102jj(c). 

 
Party Responsible for Preserving the Evidence:  the state police, all local police 
departments, any agent of the state police or a local police department and any other 
person to whom biological evidence has been transferred.  

 
Violations of Statute:  None. 

 
Duty to Preserve Evidence Triggered:  Upon the conviction of a person of a capital 
felony or the conviction of a person of a crime after trial, or upon order of the court for 
good cause shown  

 
Case History: None. 

 
District of Columbia  
 

Statute(s):  D.C. Code Ann. § 22-4134 (2007). 
 

Offense Specific: Yes.  Law enforcement agencies shall preserve biological material that 
was seized or recovered as evidence in the investigation or prosecution and resulted in a 
conviction or adjudication as a delinquent for a crime of violence and the evidence was 
not consumed in previous DNA testing.  § 22-4134(a). 

 
Period of Preservation: Preservation shall be for five (5) years or as long as any person 
incarcerated in connection with that case or investigation remains in custody, whichever 
is longer.  § 22-4134(a). 

 
Premature Disposition: Yes.  The District of Columbia may dispose of the biological 
material after five (5) years, if the District notifies any person who remains incarcerated 
in connection with the investigation or prosecution and any counsel of record for such 
person (or, if there is no counsel of record, the Public Defender Service) of the District of 
Columbia’s intention to dispose of the evidence.  § 22-4134(b). 
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Note:  The District of Columbia must provide such person not less than 180 days 
after the notification the opportunity to make an application for DNA testing of 
the evidence.  § 22-4134(b). 

 
Par ty Responsible for  Preserving the Evidence: Law enforcement agencies.   

 
Violations of Statute:  Whoever willfully or maliciously destroys, alters, conceals, or 
tampers with evidence that is required to be preserved under this section with the intent to 
(1) impair the integrity of that evidence, (2) prevent that evidence from being subjected to 
DNA testing, or (3) prevent the production or use of that evidence in an official 
proceeding, shall be subject to a fine of $100,000 or imprisoned for not more than 5 
years, or both.  § 22-4134(d). 

 
Duty to Preserve Evidence Tr iggered:  Upon conviction. 

 
Case History:  Booknight v. U.S., 867 A.2d 245 (D.C. Cir. 2005) (holding that defendant 
failure to exercise reasonable diligence with respect to obtaining testimony of eyewitness 
at trial, and thus, in absence of reasonable diligence, eyewitness’s proffered statement did 
not constitute “new evidence” under the Innocence Protection Act) 

 
Other  provisions / r ights: 

Preservation of Sample: The District of Columbia is not required to preserve 
evidence that must be returned to its rightful owner, or is of such a size, bulk, or 
physical character as to render retention impracticable. If practicable, the District 
of Columbia shall remove and preserve portions of this material evidence 
sufficient to permit future DNA testing before returning or disposing of it.  § 22-
4134(c). 

 
Flor ida  
 

Statute(s):  Fla. Stat. ch. 925.11(4) (2006). 
 

Offense Specific: No.  The statute states that governmental entities that may be in 
possession of any physical evidence in a case, including, but not limited to, any 
investigating law enforcement agency, the clerk of the court, the prosecuting authority, or 
the Department of Law Enforcement shall maintain any physical evidence collected at the 
time of the crime for which a post-sentencing DNA test may be requested.  925.11(4)(a). 

 
Per iod of Preservation:  In a case in which the death penalty is imposed, the evidence 
shall be maintained for 60 days after execution of the sentence.  In all other cases, a 
governmental entity may dispose of the physical evidence if the term of the sentence 
imposed in the case has expired and no other provision of law or rule requires that the 
physical evidence be preserved or retained. (925.11(4)(b)) 

 
Par ty Responsible for  Preserving the Evidence:  Governmental entities that may be in 
possession of any physical evidence in the case, including, but not limited to, any 
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investigating law enforcement agency, the clerk of the court, the prosecuting authority, or 
the Department of Law Enforcement 

 
Violations of Statute: None. 

 
Duty to Preserve Evidence Tr iggered: At the time the physical evidence is collected. 

 
Case History:  For discussion of the purpose of the statute, see Zollman v. State, 820 
So.2d 1059, 1060 (Fla. App. 2002).  For discussion of the probability of acquittal 
required, see Van Poyck v. State, 908 So.2d 326 (Fla., 2006); Tompkins v. State, 872 
So.2d 230 (Fla. 2003).  Delidle v. State, 866 So.2d 748 (Fla. App. 2004) held that 
defendants that plea guilty are not entitled to post-conviction relief. 

 
Proposed Legislation:   

 
2006 FL H.B. 61 (NS) (May 04, 2006):  Revises the circumstances under which a 
person who has been sentenced for committing a felony may petition the court for 
postsentencing testing of DNA evidence; abolishes certain time limitations 
imposed upon such testing; authorizes a governmental entity to dispose of 
physical evidence if the sentence imposed has expired and another law or rule 
does not require that the evidence be retained; provides for postsentencing DNA 
testing under specified circumstances; requires a court to make specified inquiries 
of a defendant seeking to enter a plea of guilty or nolo contendere to a felony; 
provides legislative intent that the Supreme Court adopt certain rules; provides 
that a postponement for specified reasons be considered attributable to the 
defendant for speedy trial purposes; repeals a specified Florida Rule of Criminal 
Procedure; provides retroactive and certain contingent effect. (Signed into law 
June 23, 2006 - 2006 Fla. Sess. Law Serv. Ch. 2006-292 (H.B. 61) 
2006 FL S.B. 186 (NS) (Sep. 13, 2005):  Revises circumstances under which 
person who has been sentenced for committing felony may petition court for 
postsentence testing of DNA evidence; abolishes certain time limitations imposed 
upon such testing; authorizes governmental entity to dispose of physical evidence 
if sentence imposed has expired & another law or rule does not require that 
evidence be retained; provides for retroactive application. 

 
Georgia  
 

Statute:  Ga. Code Ann. § 17-5-56 (2007).   
 

Offense Specific:  No.  In terms of basic maintenance of evidence, it must be maintained 
for the period of trial in any criminal case.  § 17-5-56(a).  

 
Per iod of Preservation:  Varies.  In cases in which the death penalty is imposed, the 
evidence shall be maintained until the sentence is carried out.  In cases involving a 
serious violent felony, the evidence shall be maintained for ten years after the judgment 
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becomes final or ten years after May 27, 2003, whichever is later.  Evidence in all other 
felony and misdemeanor cases may be purged.  § 17-5-56(b).  

 
Premature Disposition:  No, however, biological evidence collected directly from a 
person for use as a reference or for the purpose of drug and alcohol testing shall not be 
preserved.   

 
Party Responsible for Preserving the Evidence:  Governmental entities in possession 
of any physical evidence in a criminal case, including, but not limited to, a law 
enforcement agency or a prosecuting attorney. 

 
Violations of Statute:  None. 

 
Duty to Preserve Evidence Triggered: When collected at the time of the crime. 

 
Case History: Phillips v. State, 604 S.E.2d 520 (Ga. App. 2004) only mentions the 
statute to remind judicial and law enforcement officials of their important statutory duties 
with regards to maintenance of such evidence. 

 
Other provisions/rights:  Note that the statute does not specify DNA, but rather 
addresses “physical evidence collected at the time of the crime that contains biological 
material.”  § 17-5-56(a).  The statute lists stains, fluids, and hair samples as examples.       

 
Hawaii 
 

Statute:  Haw. Rev. Stat. § 844D-126 (2006).   
 

Offense Specific:  No.  Any case in which there was a judgment of conviction.  § 844D-
126. 

 
Period of Preservation:  The later of the following: 

1.  The exhaustion of all appeals of the case to which the evidence is related; or 
2.  The completion of any sentence, including any term of probation or parole, 

imposed on the defendant in the case to which the evidence relates. 
 

Premature Disposition:  Not specified.   
 

Party Responsible for Preserving the Evidence:  Police department, prosecuting 
attorney, laboratory or court. 

 
Violations of Statute:  None. 

 
Duty to Preserve Evidence Triggered: Upon judgment of conviction. 

 
Case History: None. 
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I llinois  
 

Statute(s):  § 725 Ill. Comp. Stat. Ann. 5/116-4(a) (2007). 
 

Offense Specific: Yes.  Principally, the enumerated crimes mandating preservation are 
sexual offenses, homicides, or attempts of either of these offenses.  Before or after the 
trial in a prosecution for one of the enumerated crimes, a law enforcement agency or an 
agent acting on behalf of the law enforcement agency shall preserve, subject to a 
continuous chain of custody, any physical evidence in their possession or control that is 
reasonably likely to contain forensic evidence.  The physical evidence includes, but is not 
limited to, fingerprints or biological material secured in relation to a trial and with 
sufficient documentation to locate that evidence.  725 Ill. Comp. Stat. Ann. 5/116-4(a). 

 
Per iod of Preservation: Two different preservation periods are applicable.  The type of 
sentence imposed upon the defendant will determine the period of preservation.  725 Ill. 
Comp. Stat. Ann. 5/116-4(b). 

1.  Retention shall be permanent in cases where a sentence of death is imposed. 
2.  Retention shall be until the completion of the sentence, including the period of 

mandatory supervised release for the offense, or January 1, 2006, whichever is 
later, for any conviction for the enumerated offenses (or an attempt of an 
enumerated offense), or for seven (7) years following any conviction for any other 
felony for which the defendant’s genetic profile may be taken by a law 
enforcement agency and submitted for comparison in a forensic DNA database 
for unsolved offenses. 

 
Premature Disposition: Yes.  The law enforcement agency required to retain evidence 
may petition the court with notice to the defendant or, in cases where the defendant has 
died, his estate, his attorney of record, or an attorney appointed for that purpose by the 
court, for entry of an order allowing it to dispose of evidence if, after a hearing, the court 
determines by a preponderance of the evidence that (725 Ill. Comp. Stat. Ann. 5/116-
4(c)(1)-(3)):  

1.  The evidence has no significant value for forensic science analysis and should be 
returned to its rightful owner, destroyed, used for training purposes, or as 
otherwise provided by law; 

2.  The evidence has no significant value for forensic science analysis and is of a size, 
bulk, or physical character not usually retained by the law enforcement agency 
and cannot practicably be retained by the law enforcement agency; or  

3.  There no longer exists a reasonable basis to require the preservation of the 
evidence because of the death of the defendant.  This provision does not apply if a 
sentence of death was imposed.   

 
Par ty Responsible for  Preserving the Evidence: Law enforcement agency or agent 
acting on behalf of a law enforcement agency.  “Law enforcement agency”  includes any 
of the following or an agent acting on behalf of any of the following: a municipal police 
department, county sheriff’s office, any prosecuting authority, the Department of State 
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Police, or any other State, university, county, federal, or municipal police unit or police 
force 

 
Violations of Statute:  None. 

 
Duty to Preserve Evidence Triggered: It seems that the evidence must be subject to a 
continuous chain of custody throughout an investigation in anticipation of a trial. 

 
Case History:  People v. Schutz, 799 N.E.2d 930 (Ill. App. 2003) (holding that (1) relief 
under statute governing postconviction motions for DNA testing was available to 
defendants who had completed their sentences and were no longer incarcerated; (2) 
defendant failed to make prima facie showing that physical evidence from his trial had 
been subject to chain of custody sufficient to establish its reliability; and (3) fact that 
evidence sought to be tested had been destroyed did not singularly entitle defendant to 
hearing on whether the evidence was destroyed in bad faith). 

 
Other provisions / rights: 

Court order: The court may order the disposition of the evidence if the defendant 
is allowed the opportunity to take reasonable measures to remove or preserve 
portions of the evidence in question for future testing. 725 Ill. Comp. Stat. Ann. 
5/116-4(d). 
Appeals: Any order allowing the disposition of evidence shall be a final and 
appealable order. No evidence shall be disposed of until thirty (30) days after the 
order is entered, and if a notice of appeal is filed, no evidence shall be disposed of 
until the mandate has been received by the circuit court from the appellate court. 
725 Ill. Comp. Stat. Ann. 5/116-4(d-5). 
Documentation: All records documenting the preservation of evidence must be 
retained for as long as the evidence exists.  725 Ill. Comp. Stat. Ann. 5/116-4(d-
10). 

 
 

Kentucky  
 

Statute(s):  Ky. Rev. Stat. Ann. § 524.140 (2006). 
 

Offense Specific: Yes.  The law enforcement, prosecutorial, or defense authorities shall 
not dispose of any item of evidence that may be subject to DNA evidence testing and 
analysis in order to confirm guilt or innocence of a “criminal defendant.”  § 524.140(7).  
Kentucky defines “defendant” as a person charged with a capital offense, class A felony, 
class B felony, class C felony, or class D felony under Kentucky Revised Statute Chapter 
510 (i.e., sexual offenses). 

 
Period of Preservation: The appropriate authorities shall retain any biological material 
secured in connection with a criminal case for the period of incarceration.  § 524.140(7). 
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Premature Disposition: Yes.  The procedure for premature disposition of an item of 
evidence depends upon whether or not such disposition is sought prior to trial or 
following trial. 

1.  Pr ior  to Tr ial: No item of evidence gathered by law enforcement, prosecutorial, 
or defense authorities that may be subject to DNA evidence testing and analysis 
shall be disposed of prior to the trial of a criminal defendant unless (§ 
524.140(2)): 
a.  The prosecution has determined that the defendant will not be tried for the 

criminal offense; 
b.  The prosecution has made a motion before the court to destroy the evidence; 

and 
c.  The court has, following an adversarial proceeding in which the prosecution 

and defendant were heard, authorized the destruction of the evidence.   
2. Following Tr ial: No item of evidence gathered by law enforcement, 

prosecutorial, or defense authorities that may be subject to DNA evidence testing 
and analysis shall be disposed of following the trial unless (§ 524.140(2)-(3)): 
a. The evidence, together with DNA evidence testing and analysis results, has 

been presented at trial, and the defendant has been found guilty, pled guilty, or 
entered an Alford plea at trial; 

b.  The evidence was not introduced at the trial, or if introduced at the trial was 
not the subject of DNA testing and analysis, and the defendant has been found 
guilty, pled guilty, or entered an Alford plea at the trial, and the trial court has 
ordered the destruction of the evidence after an adversarial hearing conducted 
upon motion of either the prosecution or the defendant; 

c.  The trial resulted in the defendant being found not guilty or the charges were 
dismissed after jeopardy attached, whether or not the evidence was introduced 
at the trial or was subject to DNA testing and analysis, and the trial court 
ordered the destruction of the evidence after an adversarial hearing conducted 
upon motion of either the prosecution or the defendant; or 

d. The trial resulted in a dismissal of charges against the defendant, and the 
defendant may be subject to retrial.  In this event the evidence shall be 
retained until after retrial and this retrial shall be considered a new trial for the 
purposes of this section.   

Note:  “Following trial”  means after the “ first appeal authorized by the 
Constitution of Kentucky in a criminal case has been decided, or the time 
for the first appeal authorized by the Constitution of Kentucky in a 
criminal case has lapsed without an appeal having been filed.”   § 
524.140(1)(b). 

 
Par ty Responsible for  Preserving the Evidence: Law enforcement, prosecutorial, or 
defense authorities who collect the evidence 

 
Violations of Statute:  Class D Felony – tampering with evidence 

 
Duty to Preserve Evidence Tr iggered: When the evidence is gathered. 
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Case History:  Gaskins v. Com., 2005 WL 1993863 (Ky. App. 2005) (holding that the 
intent of the legislature was to preserve DNA evidence and the trial court did not abuse 
its discretion in refusing to return evidence with DNA samples to the defendant). 

  
Other provisions / rights:   

Burden of Proof: The burden of proof for a motion to destroy the evidence is on 
the movant and the court may permit destruction upon a showing of good cause 
shown.  § 524.140(4). 

 
Louisiana  
 

Statute(s):  La. Code Crim. Proc. Ann. art. 926.1.H(4) (West 2006). 
 

Offense Specific: Yes.  In all cases in which the defendant has been sentenced to death 
prior to the effective date of the Act (August 15, 2001), the clerks of court of each parish 
and all law enforcement agencies, including but not limited to district attorneys, sheriffs, 
the office of state police, local police agencies, and crime laboratories shall preserve all 
items of evidence in their possession which are known to contain biological material that 
can be subjected to DNA testing.  926.1.H(4). 
Furthermore, prior to August 31, 2009, a person convicted of a felony may file an 
application under the provisions of this Article for post-conviction relief requesting DNA 
testing of an unknown sample secured in relation to the offense for which he was 
convicted.  926.1.A(1).  Accordingly, section 926.1.(H)(3) requires “ the law enforcement 
agency in possession of the evidence, the clerks of court of each parish and all law 
enforcement agencies, including but not limited to district attorneys, sheriffs, the office of 
state police, local police agencies, and crime laboratories [to] preserve until August 31, 
2009, all items of evidence in their possession which are known to contain biological 
material that can be subjected to DNA testing, in all cases that, as of August 15, 2001, 
have been concluded by a verdict of guilty or a plea of guilty.”  
 
Period of Preservation: All items of evidence in death penalty cases shall be preserved 
until the execution of sentence is completed.  926.1.H(4).  In other felony cases evidence 
will be preserved until August 31, 2007. 926.1.H(3). 

 
Premature Disposition: Not specified. 

 
Party Responsible for Preserving the Evidence:  The law enforcement agency in 
possession of the evidence, the clerks of court of each parish and all law enforcement 
agencies, including but not limited to district attorneys, sheriffs, the office of state police, 
local police agencies, and crime laboratories. 

 
Violations of Statute:  Except in cases of willful or wanton misconduct or gross 
negligence, no clerk of court or law enforcement officer or law enforcement agency shall 
be held civilly or criminally liable. 926.1.H(6). 
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Duty to Preserve Evidence Tr iggered:  When the case concludes in a guilty verdict or 
guilty plea. 

 
Case History: State v. Conway, 816 So.2d 290 (La. 2002); Revere v. Reed, 45 Fed. 
Appx. 326,  (5th Cir. 2002); Williams v. Williams, 894 So.2d 324, 325 (La. 2005); State 
ex rel. Randolph v. State, 847 So.2d 1183, (La. 2003); State ex rel. Robertson v. State, 
797 So.2d 69 (La. 2001); State v. Beverly, 867 So.2d 107, 113 (La. App. 2004) 

 
Maine  
 

Statute(s):  Me. Rev. Stat. Ann. tit. 15, § 2138(14) (2006). 
 

Offense Specific: Yes.  Effective October 15, 2001, the investigating law enforcement 
agency shall preserve any biological evidence identified during the investigation of a 
crime or crimes for which any person may file a post-judgment of conviction motion for 
DNA analysis under § 2138.  § 2138(14).  A post-judgment of conviction motion for 
DNA analysis may be filed by any person convicted of a crime under the laws of Maine 
that carries the potential punishment of imprisonment of at least 20 years and for which 
the person is in actual execution of a sentence of imprisonment.  § 2137. 

 
Per iod of Preservation: The evidence must be preserved for the period of time that any 
person is incarcerated in connection with that case.  § 2138(14). 

 
Premature Disposition: Not specified. 

 
Par ty Responsible for  Preserving the Evidence: the investigating law enforcement 
agency 

 
Violations of Statute:  If evidence is intentionally destroyed after the court orders its 
preservation, the court may impose appropriate sanctions. 
 
Duty to Preserve Evidence Tr iggered: Upon motion for all evidence; duty to preserve 
biological evidence that can be subject to DNA testing vests during the investigation. 

 
Case History:  State v. Donovan, 853 A.2d 772, 773 (Me. 2004). 
 

Maryland  
 

Statute(s): Md. Code Ann., Crim. Pro. § 8-201(i) (2006). 
 

Offense Specific: Yes.  The State shall preserve scientific identification evidence that the 
State has reason to know contains DNA material and is secured in connection with the 
conviction for a violation of the enumerated articles of the Code, (i.e., sexual offenses 
and homicides).  Md. Code Ann., Crim. Pro. § 8-201(i)(1)(ii). 
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Period of Preservation: The State shall preserve scientific identification evidence for the 
time of the sentence, including any consecutive sentence imposed in connection with the 
offense.  § 8-201(i)(2). 

 
Premature Disposition: Yes.  The State may dispose of scientific identification evidence 
before the expiration of the statutory time period described in subsection (i) of this 
section if the State notifies the following persons (§ 8-201(j)(1)):  

1.  The person who is incarcerated in connection with the case;  
2.  Any attorney of record for the person incarcerated; and  
3.  The Office of Public Defender for the judicial district in which the judgment of  

conviction was entered. 
Note: The notification shall include a description of the scientific identification 
evidence; a statement that the State intends to dispose of the evidence; a statement 
that the State will dispose of the evidence unless a party files an objection in 
writing within 120 days from the date of service in the circuit court that entered 
the judgment; and the name and mailing address of the circuit court where an 
objection may be filed.  § 8-201(j)(2). 

 
Party Responsible for Preserving the Evidence:  “The State”  

 
Violations of Statute: None. 

 
Duty to Preserve Evidence Triggered: When it is secured in connection with one of the 
enumerated cases and the State has reason to know it contains scientific evidence. 

 
Case History: Trimble v. State, 849 A.2d 83 (Md. App. 2003) (Defendant convicted of 
capital murder was not entitled to appointment of counsel to pursue post-conviction DNA 
testing that had already been pursued and denied, and which was filed more than ten 
years after conviction became final). 

 
 

Other provisions / rights:   
Failure to Object: Unless another law or court order requires the preservation of 
the scientific identification evidence, if no objection to the disposition of the 
evidence is filed within 120 days of the notice required under § 8-201(j)(2), the 
State may dispose of the evidence.  § 8-201(j)(3). 
Written Objections: If a person files a written objection to the State’s notice that 
it intends to dispose of scientific identification evidence, the court shall hold a 
hearing and, if the court finds upon a preponderance of the evidence, that (1) the 
evidence is of no significant value for forensic analysis, it may be returned to its 
rightful owner or be destroyed, or (2) if the evidence is of such size or bulk as to 
make it impracticable to be retained, the court may make it available to the 
objecting party for the purpose of preserving a small sample before disposing of 
the rest.  § 8-201(j)(4).  If evidence is going to be made available to an objector 
for preservation before disposal, the court shall order that the samples be taken by 
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a qualified crime scene technician action on behalf of the party seeking to obtain 
the samples.  § 8-201(j)(5).  

 
Michigan  
 

Statute(s): Mich. Stat. Ann. § 770.16(11) (West 2006). 
 

Offense Specific: Conviction prior to January 8, 2001:  Felonies, and the petitions must 
be filed by January 1, 2009.   For convictions occurring after January 1, 2001 there does 
not appear to be any limitation regarding offenses. 

 
Per iod of Preservation: The identified biological material shall be preserved for the 
period of time that any person is incarcerated in connection with that case.  § 770.16(11). 

 
Premature Disposition: Not specified. 

 
Par ty Responsible for  Preserving the Evidence:  The investigating law enforcement 
agency 

 
Violations of Statute:  N/A 

 
Duty to Preserve Evidence Tr iggered:  During the investigation when the biological 
material is obtained 

 
Case History: DeJesus v. Jones, 2005 WL 3337859, *2 (W.D.Mich. 2005) 

 
Proposed Legislation: 

2007 MI  H.B. 5089: “(1) specifies which individuals may petition the court for 
DNA testing (a) An individual convicted of the crime pursuant to a trial or plea of 
guilty or nolo contendere; (b) An individual incarcerated, serving a sentence of 
probation, or released on parole for the crime. (c) An individual who has 
completed serving his or her sentence for the crime. (2) Creates a rebuttable 
presumption that biological material that was destroyed or is otherwise 
unavailable for use due to a violation of this subsection would have been 
favorable to the individual. (3) An individual who has previously filed a petition 
under this section may file a subsequent petition under this section asserting new 
or different grounds for relief including, but not limited to, factual, scientific, or 
legal arguments not previously made or the availability of more advanced DNA 
technology. (4) Notwithstanding subsection (3), the court may hear a subsequent 
petition under this section if the court determines it is in the interests of justice to 
do so. (5) If the individual alleges in his or her petition that biological material 
was collected during the investigation leading to his or her conviction, the 
prosecuting attorney shall do 1 of the following within 28 days after the petition is 
filed or as otherwise agreed to by the individual and the prosecuting attorney and 
ordered by the court: (a) Produce the identified biological material for testing 
under this section, (b) File a written response and supporting affidavit setting 
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forth in detail why the biological material is unavailable for testing. The affidavit 
shall include all of the following: (i) Information regarding the specific locations 
searched, including police agencies, laboratories, and public and private hospitals, 
(ii) Information regarding the time, place, and manner of the destruction of the 
biological material, if applicable, (iii) Any documents relevant to the loss or 
destruction of the evidence. (6) Before entering an order for taking a biological 
sample from a person other than the defendant, the court shall conduct a hearing 
to determine the necessity of taking that sample. The court shall take testimony 
and review evidence as necessary to make this determination. The rules of 
evidence shall apply. The court must find substantial and compelling reasons that 
the biological sample is necessary to the determination that the defendant did not 
commit the crime for which he or she was convicted before ordering the sample. 
If the victim is required to testify at the hearing, the courtroom shall be closed and 
the defendant shall not be present in the courtroom. If the court determines that a 
biological sample from the victim is necessary, the court shall request the victim 
or the victim's family or representative to appear at an in camera meeting with the 
court. The victim may request the presence of the prosecuting attorney. If the 
prosecuting attorney appears at the in camera meeting, defense counsel, but not 
the defendant, shall also be allowed to attend the meeting. The court shall explain 
to the victim the necessity for taking a biological sample and shall answer any 
questions the victim has regarding the court's order that the victim provide a 
sample. (7) The court shall order DNA testing if the court determines that all of 
the following circumstances exist: (a) There is prima facie proof that the evidence 
sought to be tested is material to the issue of the individual's identity as the 
perpetrator of, or accomplice to, the crime that resulted in the conviction, (b)  A 
sample of identified biological material described in subsection (1) is available for 
DNA testing, (c) The identified biological material described in subsection (1) 
was not previously subjected to DNA testing or, if previously tested, was not 
tested by currently accepted DNA technology, (d) The identity of the defendant as 
the perpetrator of the crime was at issue during his or her trial. (8) The court shall 
state its findings of fact on the record or shall make written findings of fact 
supporting its decision to grant or deny a petition brought under this section. (9) If 
the court grants a petition for DNA testing under this section, the identified 
biological material and a biological sample obtained from the individual or other 
relevant source shall be subjected to DNA testing the department of state police 
crime laboratory. If the court determines that the applicant is indigent, the cost of 
DNA testing ordered under this section shall be borne by the state. The defendant 
may request the court to order the identified biological material and biological 
sample tested by another laboratory. The laboratory must be approved by the 
court and the defendant shall be responsible for all costs of the testing. The results 
of the DNA testing shall be provided to the court and to the individual and the 
prosecuting attorney. Upon motion by either party, the court may order that copies 
of the testing protocols, laboratory procedures, laboratory notes, and other 
relevant records compiled by the testing laboratory be provided to the court and to 
all parties. (10) If the results of the DNA testing are inconclusive or show that the 
individual is the source of the identified biological material or the results are 
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consistent with the state's theory of guilt, the court shall deny the motion for new 
trial. If the DNA test results show that the individual is the source of the identified 
biological material, the individual's DNA profile shall be provided to the 
Michigan state police for inclusion under the DNA identification profiling system 
act, 1990 PA 250, MCL 28.171 to 28.176. (11) If the results of the DNA testing 
show that the individual is not the source of the identified biological material or 
otherwise support the assertions of innocence in the individual's affidavit, the 
court shall appoint counsel pursuant to MCR 6.505(a) and hold a hearing to 
determine by clear and convincing evidence all of the following: (a) That the 
identified biological material was collected, handled, and preserved according to 
procedures that allow the court to find that the identified biological material is not 
contaminated or is not so degraded that the DNA profile of the tested sample of 
the identified biological material cannot be determined to be identical to the DNA 
profile of the sample initially collected during the investigation described in 
subsection (1), (b) That, in cases in which the individual asserts that he or she was 
not the source of the biological material, only the perpetrator of the crime or 
crimes for which the individual was convicted could be the source of the 
identified biological material and that the individual's purported exclusion as the 
source of the identified biological material, balanced against the other evidence in 
the case, is sufficient to justify the grant of a new trial, (c) That, in cases where 
alleged biological evidence from the victim or another person is relevant to the 
individual's innocence as asserted in his or her affidavit, the court shall determine 
whether the purported exculpatory evidence, balanced against the other evidence 
in the case, is sufficient to justify the grant of a new trial, (d) That the evidence is 
consistent with the individual's claim of innocence, balanced against the other 
evidence in the case, and is sufficient to justify the grant of a new trial. (12) If 
there is a sufficient biological sample, upon motion of the prosecuting attorney or 
the individual, the court shall order retesting of the identified biological material 
and shall stay the individual's motion for new trial pending the results of the DNA 
retesting. If there is not sufficient biological material for additional testing, the 
parties shall be notified of that fact before any test is conducted and shall be 
provided the opportunity to have an expert present during any test that is 
conducted. (13) The court shall state its findings of fact on the record or make 
written findings of fact supporting its decision to grant or deny the individual a 
new trial under this section. Notwithstanding section 3 of this chapter, an 
aggrieved party may appeal the court's decision to grant or deny the petition for 
DNA testing and for new trial by application for leave granted by the court of 
appeals. (14) If the name of the victim of the felony conviction described in 
subsection (1) is known, the prosecuting attorney shall give written notice of a 
petition under this section to the victim when an order for testing has been 
entered. The notice shall be by first-class mail to the victim's last known address. 
Upon the victim's request, the prosecuting attorney shall give the victim notice of 
the time and place of the motion for new trial hearing or any subsequent hearing 
related to the issue of the individual's release. (15) Effective January 1, 2001, the 
investigating law enforcement agency shall preserve any biological material 
identified during the investigation of a crime or crimes for which an individual 
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may file a petition for DNA testing under this section. The identified biological 
material shall be preserved for the period of time that the individual is 
incarcerated in connection with that case.”  

 
Minnesota  
 

Statute(s): Minn. Stat. Ann. § 590.10 (West 2007); Minn. Stat. Ann. § 299C.155 (West 
2007) (updated by 2005 Minn. Chapter Law 136) 

 
Offense Specific: No.  Any criminal case.  § 590.10 (1) 

 
Per iod of Preservation: Until expiration of the sentence.  § 590.10 (1) 

 
Premature Disposition: Yes.  Disposition must be authorized by court order after notice 
to the defendant and defense counsel.  § 590.10 (1) 

 
Par ty Responsible for  Preserving the Evidence:  All appropriate government entities.  
§ 590.10 (1) 

 
Violations of Statute:  None. 

 
Duty to Preserve Evidence Tr iggered:  During the investigation when the biological 
material is obtained 

 
Case History: 

 
Other  provisions / r ights: 

Minn. Stat. Ann. § 299C.155:  Prior to the enactment of § 590.10 this statute 
provides some authority for evidence preservation.  The statute addresses DNA 
analysis and standardized evidence collection.  The relevant subdivisions of the 
statute state that the bureau “shall develop uniform procedures and protocols for 
collecting evidence in cases of alleged or suspected criminal sexual conduct, 
including procedures and protocols for the collection and preservation of human 
biological specimens for DNA analysis.”   § 299C.155(2).  Additionally, the 
bureau “shall adopt uniform procedures and protocols to maintain, preserve, and 
analyze human biological specimens for DNA.”   § 299C.155(3).  In Minnesota, a 
person convicted of a crime may make a motion for the performance of DNA 
testing.  § 590.01.  Thus, a defendant may be able to petition the court to allow 
access to evidence preserved by the Bureau under § 299C.155 if other conditions 
of § 590.01 are met. 

 
Proposed Legislation: 

2007 MN H.F. 1109:  (1)  Preservation. Notwithstanding any other provision of 
law, all appropriate governmental entities shall retain any biological evidence 
relating to the identification of a perpetrator secured in relationship to an 
investigation or a defendant used to secure a conviction in a criminal case until 
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expiration of sentence unless earlier disposition is authorized by court order after 
notice to the defendant and defense counsel. No order for earlier disposition of 
this evidence shall be issued if the defendant or defense counsel objects. If the 
size of the biological sample requires that it be consumed in analysis, the 
Minnesota Rules of Criminal Procedure shall apply. If evidence is intentionally 
destroyed after the filing of a petition under section 590.01, subdivision 1a, the 
court may impose appropriate sanctions on the responsible party or parties. 

 
Missouri 
 

Statute(s):  Mo. Ann. Stat. § 650.056 (2007). 
 

Offense Specific:  Yes.  Any evidence leading to a conviction of a felony described in 
subsection 1 of section 650.055 which has been or can be tested for DNA shall be 
preserved by the Missouri state highway patrol.  § 650.056.  Section 650.055 covers 
felony convictions for violent or sex offenses.   

 
Period of Preservation:  Not specified. 

 
Premature Disposition:  Not specified. 

 
Party Responsible for Preserving the Evidence:  Missouri state highway patrol 

 
Violations of Statute:  Not specified. 

 
Duty to Preserve Evidence Triggered:  Upon conviction. 

 
Case History: None. 
 
Proposed Legislation 

2006 Mo. S.B. 1023:  changes party responsible for preserving the evidence from 
the Missouri state highway patrol to the “ investigating law enforcement agency.”  
 
2007 MO S.B. 553 — Any evidence leading to a plea of guilty, plea of 
nolo contendere, finding of guilt or conviction of an offense or juvenile 
adjudication described in subsection 1 of section 650.055 which has been 
or can be tested for DNA shall be preserved by the investigating law 
enforcement agency. 

 
2007 MO S.B. 557— Any evidence leading to a plea of guilty, plea of 
nolo contendere, finding of guilt, or conviction of an offense described in 
subsection 1 of section 650.055 which has been or can be tested for DNA 
shall be preserved by the investigating law enforcement agency. 
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Montana  
 

Statute:  Mont. Code Ann. § 46-21-111 (2005)  
 

Offense Specific:  Yes.  Any evidence “that the state has reason to believe contains DNA 
material and that is obtained in connection with a felony for which a conviction is 
obtained” shall be preserved.  § 46-21-111 (1) 

 
Period of Preservation:  A minimum of 3 years after the conviction is final or for any 
period beyond 3 year that is required by a court order issued within 3 years after the 
conviction becomes final. § 46-21-111 (1) 

 
Premature Disposition:  Yes: The state may propose to dispose of scientific 
identification evidence before the expiration of the time period described in subsection 
(1) if the state notifies the convicted person and any attorney of record for the convicted 
person. The notification must include a description of the scientific identification 
evidence, a statement that the state will dispose of the evidence unless a party files an 
objection in writing within 120 days from the date of service of the notification in the 
court that entered the judgment, and the name and mailing address of the court where an 
objection may be filed. If an objection to the disposition of the evidence is not filed 
within that 120-day period, the state may dispose of the evidence.  If a written objection 
is filed, the court shall consider the reasons for and against disposition of the evidence, 
may hold a hearing on the proposed disposition of the evidence, and shall issue an order 
ruling on the matter as required by the interests of justice and the integrity of the criminal 
justice system. § 46-21-111(2)  The State has the burden of proving, by the 
preponderance of the evidence, that the evidence should be disposed of.  § 46-21-111(3).  

 
Party Responsible for Preserving the Evidence:  The state. 

 
Violations of Statute:  None. 

 
Duty to Preserve Evidence Triggered: When it is obtained, if it is obtained in 
connection with a felony and the state has reason to believe it contains DNA material. 

 
Case History: None. 

 
Nebraska  
 

Statute(s):  Neb. Rev. Stat. Ann. § 29-4125(1) (2006). 
 

Offense Specific: No.  State agencies and political subdivisions shall preserve any 
biological material secured in connection with a criminal case.  § 29-4125(1). 

 
Period of Preservation: Biological material secured in connection with a criminal case 
shall be preserved for such period of time as any person remains incarcerated in 
connection with that case.  § 29-4125(1). 
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Premature Disposition: Yes.  State agencies or political subdivisions that have secured 
biological material for use in criminal cases may dispose of biological material before 
expiration of the specified period of time if (§ 29-4125(2)): 

1.  The state agency or political subdivision which secured the biological material for 
use in a criminal case notifies any person who remains incarcerated in connection 
with the case, such person’s counsel of record, or if there is no counsel of record, 
the public defender, if applicable, in the county in which the judgment of 
conviction of such person was entered. 

2.  The person, such person’s counsel of record, or the public defender does not file a 
motion for post-conviction DNA testing within ninety (90) days after receipt of 
notice under this section; and  

3.  No other provision of law or court order requires that such biological material be 
preserved. 
Note: The notice shall include the intention of the state agency or political 
subdivision to dispose of the material after ninety (90) days after receipt of the 
notice and the provisions of the DNA Testing Act.  § 29-4125(2)(a)(i)-(ii). 

 
Par ty Responsible for  Preserving the Evidence:  State agencies and political 
subdivisions. 

 
Violations of Statute:  None. 

 
Duty to Preserve Evidence Tr iggered:  When the biological material is secured in 
connection with a criminal case. 

 
Case History:  State v. Dean, 708 N.W.2d 640, 642 (Neb. 2006); State v. El-Tabech, 696 
N.W.2d 445, 446 (Neb. 2005); State v. Tolliver, 689 N.W.2d 567, 576 (Neb. 2004); State 
v. Fernando-Granados, 682 N.W.2d 266, 282  (Neb. 2004); State v. Bronson, 672 
N.W.2d 244, 246 (Neb. 2003); State v. Ortiz, 670 N.W.2d 788, 791 (Neb. 2003); State v. 
Poe, 665 N.W.2d 654 (Neb. 2003). 

 
Other  provisions / r ights:   

Motion for  Possession: The person, such person’s counsel of record, or the 
public defender who receives notice may, in lieu of a post-conviction DNA 
testing motion, request in writing to take possession of the biological material for 
the purpose of having the material available for any future discovery of scientific 
or forensic techniques.  § 29-4125(3). 

 
New Hampshire  
 

Statute: New Hamp. Rev. Stat. Ann. § 651-D:3 (2007) 
 

Per iod of preservation: “The investigating agency shall preserve any biological material 
obtained in connection with a criminal or delinquency investigation or prosecution for 5 
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years from the date of conviction or adjudication, or as long as any person connected with 
that case or investigation remains in custody, whichever is longer.” 651-D:3(I). 

 
Premature disposition: Yes. “The investigating agency may petition the court to destroy 
or otherwise dispose of biological material after 5 years even if a person connected with 
the case is still in custody. If the investigating agency petitions the court to destroy 
evidence before the person is released from custody, the investigating agency must serve 
a copy of the petition to destroy biological evidence on the person who remains in 
custody, any counsel of record, and the prosecuting agency. The investigating agency 
may destroy biological material 90 days after filing a petition, unless the investigating 
agency receives (a) court order preventing the destruction of biological evidence; or (b) A 
motion to preserve biological evidence on the grounds that the person in custody intends 
to file a petition for post-conviction DNA testing pursuant to RSA 651-D:2 within 180 
days of the motion to preserve.”  651-D:3(II)(a). 

 
Party Responsible for Preserving the Evidence:  The investigating agency. 

 
Violations of Statute:  None. 

 
Duty to Preserve Evidence Triggered:  When obtained if its in connection with a 
criminal or delinquency investigation. 

 
Case History: None. 

 
New Mexico  
 

Statute: N.M. Stat. Ann. § 31-1A-2 (2007). 
 

Offense Specific: No. “The state shall preserve all evidence that is secured in relation to 
an investigation or prosecution of a crime and that could be subjected to DNA testing[.]”  
§ 31-1A-2(L).  

 
Period of Preservation: Section L provides that the evidence shall be preserved for the 
period of incarceration.  Section K of the statute provides for a right to appeal the district 
court’s determination on whether to perform DNA testing, implying that the evidence 
must be preserved during the appeal window. Section M lists the situations in which the 
state may dispose of the evidence before the expiration of the appeal period.   

 
Premature Disposition: Yes. “The state may dispose of evidence before the expiration 
of the time period set forth in Subsection K [] if: 

1.  no other law, regulation or court order requires that the evidence be preserved; 
2.  the evidence must be returned to its rightful owner; 
3.  preservation of the evidence is impractical due to the size, bulk or physical 

characteristics of the evidence; and 
4.  the state takes reasonable measures to remove and preserve portions of the 

evidence sufficient to permit future DNA testing.” § 31-1A-2(M). 
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Par ty Responsible for  Preserving the Evidence:  The state 

 
Violations of Statute: None. 

 
Duty to Preserve Evidence Tr iggered:  When obtained if it is secured in relation to an 
investigation or prosecution of a crime. 

 
Case History: None.  

 
Nor th Carolina  
 

Statute(s):  N.C. Gen. Stat. § 15A-268(a) (2007). 
 

Offense Specific: Yes.  A governmental entity in custody of evidence shall preserve any 
physical evidence that is reasonably likely to contain any biological evidence collected in 
the course of a criminal investigation or prosecution. Evidence shall be preserved in a 
manner reasonably calculated to prevent contamination or degradation of any biological 
evidence that might be present, subject to a continuous chain of custody, and securely 
retained with sufficient official documentation to locate the evidence.  § 15A-268(a). 

 
Per iod of Preservation: The evidence described by subsection (a1) of this section shall 
be preserved for the following period: (1) For conviction resulting in a sentence of death, 
until execution; (2) For conviction of a violent felony, as defined in G.S. 14-7.7(b), the 
evidence shall be preserved during the period of incarceration except in cases where the 
person convicted entered and was convicted on a plea of guilty, in which case the 
evidence shall be preserved for three years from the date of conviction; (3) For conviction 
of an offense requiring sex offender registration pursuant to Article 27A of Chapter 14 of 
the General Statutes, during the period of incarceration and any period of mandatory 
supervised release or probation; (4) For conviction of any felony not governed by 
subdivisions (1), (2), or (3) of this subsection for which the defendant's genetic profile 
may be taken by a law enforcement agency and included in the State DNA database, the 
evidence shall be preserved for a period of seven years from the date of conviction except 
in cases where the person convicted entered and was convicted on a plea of guilty, in 
which case the evidence shall be preserved for three years from the date of conviction..  § 
15A-268(a). 

 
Premature Disposition: Yes. 15A-268::  (b) The governmental entity required to 
preserve evidence pursuant to subsection (a1) of this section may petition the court for an 
order allowing for disposition of the evidence prior to the expiration of the period of time 
described in subsection (a2) of this section if all of the following conditions are met: 

(1) The governmental entity sent notice of its intent to dispose of the evidence to 
the district attorney in the county in which the conviction was obtained; 
(2) The district attorney gave to each of the following persons written notification 
of the intent of the governmental entity to dispose of the evidence: any defendant 
convicted of a felony who is currently incarcerated in connection with the case, 
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the defendant's current counsel of record, the Office of Indigent Defense Services, 
and the Attorney General. The notice shall be consistent with the provisions of 
this section, and the district attorney shall send a copy of the notice to the 
governmental entity. Delivery of written notification from the district attorney to 
the defendant was effectuated by the district attorney transmitting the written 
notification to the superintendent of the correctional facility where the defendant 
was assigned at the time and the superintendent's personal delivery of the written 
notification to the defendant. Certification of delivery by the superintendent to the 
defendant in accordance with this subdivision was in accordance with subsection 
(c) of this section; 
(3) The written notification from the district attorney specified the following: a. 
That the governmental entity would destroy the evidence collected in connection 
with the case unless the governmental entity received a written request that the 
evidence not be destroyed; b. The address of the governmental entity where the 
written request was to be sent; c. That the written request must be received by the 
governmental entity within 90 days of the date of receipt by the defendant of the 
district attorney's written notification; d. That the written request must ask that the 
material not be destroyed or disposed of for one of the following reasons: 

1. The case is currently on appeal. 
2. The case is currently in postconviction proceedings. 
3. The defendant will file within 180 days of the date of receipt by the 
defendant of the district attorney's written notification a motion for DNA 
testing pursuant to G.S. 15A-269, that is followed within 180 days of 
sending the request that the evidence not be destroyed or disposed of, by a 
motion for DNA testing pursuant to G.S. 15A-269, unless a request for 
extension is requested by the defendant and agreed to by the governmental 
entity in possession of the evidence. 

(4) The governmental entity did not receive a written request in compliance with 
the conditions set forth in sub-subdivision (3)d. of this subsection within 90 days 
of the date of receipt by the defendant of the district attorney's written 
notification. 

(c) Upon receiving a written notification from a district attorney in accordance with 
subdivision (b)(3) of this section, the superintendent shall personally deliver the written 
notification to the defendant. Upon effectuating personal delivery on the defendant, the 
superintendent shall sign a sworn written certification that the written notification had 
been delivered to the defendant in compliance with this subsection indicating the date the 
delivery was made. The superintendent's certification shall be sent by the superintendent 
to the governmental entity that intends to dispose of the sample of evidence. The 
governmental entity may rely on the superintendent's certification as evidence of the date 
of receipt by the defendant of the district attorney's written notification.  
(d) After a hearing, the court may enter an order authorizing the governmental entity to 
dispose of the evidence if the court determines by the preponderance of the evidence that 
the evidence: 

(1) Has no significant value for biological analysis and should be returned to its 
rightful owner, destroyed, used for training purposes, or otherwise disposed of as 
provided by law; 
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(2) Has no significant value for biological analysis and is of a size, bulk, or 
physical characteristic not usually retained by the governmental entity and cannot 
practically be retained by the governmental entity; or 
(3) May have value for biological analysis but is of a size, bulk, or physical 
characteristic not usually retained by the governmental entity and cannot 
practically be retained by the governmental entity. 

(e) The court order allowing the disposition of the evidence pursuant to this section may 
require the governmental entity to take reasonable measures to remove or preserve 
portions of evidence suitable for future biological testing or may provide the defendant an 
opportunity to take reasonable measures to preserve the evidence. 
(f) An order regarding the disposition of evidence pursuant to this section shall be a final 
and appealable order. The defendant shall have 30 days from the entry of the order to file 
notice of appeal. The governmental entity shall not dispose of the evidence while the 
appeal is pending. 

 
Par ty Responsible for  Preserving the Evidence: Government entity that collects 
evidence in the course of a criminal investigation. 

 
Violations of Statute: N/A 

 
Duty to Preserve Evidence Tr iggered:  After conviction of a felony. 

 
Case History: None. 

 
Other  provisions / r ights:   

Wr itten Request: The defendant’s written request must ask that the material not 
be destroyed or disposed of because the case is currently on appeal, the case is 
currently in post-conviction proceedings, or that the defendant will file within 180 
days a motion for DNA testing.  § 15A-268(b)(3)(d). 

 
Oklahoma  
 

Statute(s):  Okla. Stat. Ann. tit. 22, § 1372(A) (2007). 
 

Offense Specific: Yes.  A criminal justice agency having possession or custody of 
biological evidence from a violent felony offense (as defined by subsection F of Section 
982 of Title 22 of the Oklahoma Statutes) shall retain and preserve that biological 
evidence.  § 1372.A. 

 
Per iod of Preservation: The criminal justice agency shall retain and preserve that 
biological evidence for such period of time as any individual convicted of that crime 
remains incarcerated.  § 1372.A. 

 
Premature Disposition: Yes.  The criminal justice agency in possession or custody of 
biological evidence may destroy or otherwise dispose of the biological evidence before 
the expiration of the statutory period of time only if (§ 1372.C):  
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1.   The agency notifies any person who remains incarcerated in connection with the 
case; the Oklahoma Indigent Defense System DNA Forensic Testing Program if 
still applicable; and any counsel of record or public defender organization for the 
judicial district in which the judgment of conviction for such person was entered, 
of (1) the intention of the agency to destroy the evidence and (2) the provisions of 
the DNA Forensic Testing Act are still applicable; 

2.   No person submits a written objection to the destruction of the biological 
evidence to the agency within ninety (90) days of receiving notice ; and  

3.   No other provision of law requires that such biological evidence be preserved. 
 

Par ty Responsible for  Preserving the Evidence:  Criminal justice agency.  
 

Violations of Statute:  None. 
 

Duty to Preserve Evidence Tr iggered: Not clear, appears to be triggered when the 
criminal justice agency gets “possession”  of the biological evidence. 

 
Case History: None. 

 
Rhode Island  
 

Statute(s):  R.I. Gen. Laws § 10-9.1-11 (2007). 
 

Offense Specific: No.  The Rhode Island State Police and each and every municipal 
police department in Rhode Island, their agents and any person to whom biological 
evidence has been transferred shall be obligated to preserve all biological evidence that 
comes into its possession during the course of a criminal investigation.  § 10-9.1-11(a). 

 
Per iod of preservation: The period of preservation shall be for the term of the 
defendant’s incarceration resulting from his/her conviction after trial.  § 10-9.1-11(a). 

 
Premature Disposition: Yes.  A police department or agent may be relieved of the 
obligation of mandatory preservation by applying to a justice of the superior court for 
permission to destroy the biological evidence.  § 10-9.1-11(b).  Upon receipt of such 
petition, a justice of the superior court shall hold a hearing, and after giving notice of all 
defendants charged in connection with the prosecution, the justice shall grant the petition 
upon finding that (§ 10-9.1-11(b)): 

1.  The Rhode Island Supreme Court has decided the defendant’s appeal; and 
2.  The defendant does not seek further preservation of the biological evidence. 

 
Par ty Responsible for  Preserving the Evidence:  Rhode Island state police and each 
and every municipal police department in the state of Rhode Island, their agents, and any 
person to whom biological evidence has been transferred  

 
Violations of Statute:  None. 
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Duty to Preserve Evidence Triggered: Upon possession of the biological evidence. 
 

Case History: None. 
 
Texas  
 

Statute(s):  Tex. Code Crim. Proc. Ann. art. 38.43 (2006) (Renumbered from Tex. Code 
Crim. Proc. Ann. art. 38.39 by Acts 2005, 79th Leg., ch. 728, § 23.001(8), effective Sept. 
1, 2005). 

 
Offense Specific: No.  In a criminal case in which a defendant is convicted, the attorney 
representing the state, a clerk, or any other officer in possession of evidence described by 
Subsection (b) shall ensure the preservation of the evidence.  38.43(a). 

 
Definition of Applicable Evidence: The article applies to evidence that was in the 
possession of the state during the prosecution of the case and at the time of conviction 
was known to contain biological material that if subjected to scientific testing would 
more likely than not (38.43(b)(1)-(2)):  
1. Establish the identity of the person committing the offense; or 
2. Exclude a person from the group of persons who could have committed the 

offense.   
 
Period of Preservation: Material must be preserved (38.43(c)): 

1.  Until the inmate is executed, dies, or is released on parole, if the defendant was 
convicted of a capital felony; or  

2.  Until the defendant dies, completes the defendant’s sentence, or is released on 
parole or mandatory supervision, if the defendant is sentenced to a term of 
confinement or imprisonment. 

 
Premature Disposition: Yes.  The attorney representing the state, clerk, or other officer 
in possession of evidence may destroy the evidence, but only if the attorney, clerk, or 
officer notifies by mail the defendant, the last attorney of record for the defendant, and 
the convicting court of the decision to destroy the evidence and a written objection is not 
received by the attorney, clerk, or officer from the defendant, attorney of record, or court 
before the 91st day after the later of the following dates (38.43(d)):  

1.  The date on which the attorney representing the state, clerk, or other officer 
receives proof that the defendant received notice of the planned destruction of 
evidence; or  

2.  The date on which notice of the planned destruction of evidence is mailed to the 
last attorney of record for the defendant. 

 
Party Responsible for Preserving the Evidence:  The attorney representing the state, a 
clerk, or any other officer in possession of evidence.  

 
Violations of Statute:  None. 
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Duty to Preserve Evidence Tr iggered: Upon conviction 
 

Case History: Johnson v. State, 99 S.W.3d 698, 703 (Tex. App. 2003) (implying that the 
state must destroy the evidence in bad faith, not in the ordinary course of business, for the 
court to sanction the relevant government agency/person);  See also Chavez v. State, 132 
S.W.3d 506 (Tex. App. 2004); Brewer v. State, 2002 WL 31445286 (Tex. App. 2002); 
Watson v. State, 96 S.W. 3d 497 (Tex. App. 2002). 

 
Virginia  
 

Statute(s):  Va. Code Ann. § 19.2-270.4:1 (2007). 
 

Offense Specific: Yes.  In the case of a person sentenced to death, the court that entered 
the judgment shall, in all cases, order any human biological evidence or representative 
samples to be transferred by the governmental entity having custody to the Division of 
Forensic Science. The Division of Forensic Science shall store, preserve, and retain such 
evidence.  § 19.2-270.4:1.B.  In non-death penalty cases, upon motion of a convicted 
person, the court shall order the storage, preservation, and retention of specifically 
identified human biological evidence for 15 years, or longer at the court’s discretion.  
§19.2-270.4:1.A.   

 
Per iod of Preservation: The Division of Forensic Science shall store, preserve, and 
retain such evidence until the judgment is executed. If the person sentenced to death has 
his/her sentence reduced, then such evidence shall be transferred from the Division to the 
original investigating law-enforcement agency for storage as provided in § 19.2-
270.4:1.A, (i.e., upon motion of a person convicted of a felony).  § 19.2-270.4:1.B 

 
Premature Disposition: Not specified. 

 
Par ty Responsible for  Preserving the Evidence:  The Department of Forensic Science 

 
Violations of Statute:  None.  “Nothing in this section shall create any cause of action 
for damages against the Commonwealth, or any of its political subdivisions or officers, 
employees or agents of the Commonwealth or its political subdivisions.”  

 
Duty to Preserve Evidence Tr iggered:  In non-capital cases upon motion from 
defendant;  In capital cases, upon conviction 

 
Case History:  Orbe v. True, 201 F. Supp. 2d 671, 676 (E.D.Va. 2002) (holding that a 
video tape does not qualify for preservation under the statute because it is not “human 
biological evidence”); Lovitt v. Warden, 585 S.E.2d 801, 815–16 (Va., 2003) (implying 
that state must act in bad faith for the possibility of sanctions to attach to the destruction 
of evidence).  See also Lovitt v. True, 403 F.3d 171, 187 (4th Cir. 2005). 
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Proposed Legislation: 
2006 VA H.B. 1960: Removes the distinction between those individuals 
sentenced to death and those who committed felonies; the proposed rule would be 
the same for all felonies; section B is removed from use 

 
  

 
Washington  
 

Statute(s):  Wash. Rev. Ann. Code § 10.73.170(6) (2005) (significantly amended by 
Laws 2005, ch. 5, § 1) 

 
Offense Specific: Felony cases 

 
Period of Preservation: Within the discretion of the court. “The court must specify the 
samples to be maintained and the length of time the samples must be preserved.” 

 
Premature Disposition: No. 

 
Party Responsible for Preserving the Evidence: Not specified. 

 
Violations of Statute:  None.  "Nothing in this act may be construed to create a new or 
additional cause of action in any court. Nothing in this act shall be construed to limit any 
rights offenders might otherwise have to court access under any other statutory or 
constitutional provision." 

 
Duty to Preserve Evidence Triggered:  At sentencing, upon motion of defense counsel 
or the court's own motion. 

 
Case History:  None. 

 
 

Wisconsin  
 

Statute(s):  Wis. Stat. Ann. §§ 165.81(3)(b), 757.54(b), 968.205(2), and 978.08(b)(2) 
(2007) (amended by 2005 Act 60, §§ 32 to 39, effective Dec. 31, 2005). 

 
Offense Specific: No.  Any physical evidence that includes any biological material, 
which was collected in connection with a criminal investigation that resulted in a criminal 
conviction, delinquency adjudication, or commitment, shall be preserved by the law 
enforcement agency, laboratory, presiding court, and/or district attorney in possession of 
such physical evidence.  §§ 165.81(3)(b), 757.54(b), 968.205(2), and 978.08(b)(2). 

 
Period of Preservation: The physical evidence shall be preserved until every person in 
custody as a result of the conviction, adjudication, or commitment has reached his or her 
discharge date.  §§ 165.81(3)(b), 757.54(b), 968.205(2), and 978.08(b)(2). 
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Premature Disposition: Yes.  A law enforcement agency, laboratory, presiding court, 
and/or district attorney in possession of such physical evidence may destroy biological 
material before the expiration of the statutory time period if all of the following apply (§§ 
165.81(3)(c), 757.54(c), 968.205(3)(c), and 978.08(4)):  

1.  A notice of intent to destroy the biological material is sent to all persons who 
remain in custody as a result of the criminal conviction, delinquency adjudication, 
or commitment, and to either the attorney of record for each person in custody or 
the state public defender. 

2.  No person who is notified does either of the following within ninety (90) days 
after the date on which the person received the notice:  
a.  Files a motion for testing of the biological material; or 
b.  Submits a written request to preserve the biological material. 

3.  No other provision of federal or state law requires the law enforcement agency to 
preserve the biological material. 
Note:  A notice shall clearly inform the recipient that the biological material will 
be destroyed unless, within ninety (90) days after the date on which the person 
receives the notice, either a motion for testing of the material is filed or a written 
request to preserve the material is submitted.  §§ 165.81(d), 757.54(d), 
968.205(4), and 978.08(4). 
 

Par ty Responsible for  Preserving the Evidence:  Law enforcement agency. 
 

Violations of Statute: None. 
 
Duty to Preserve Evidence Tr iggered:  Upon conviction. 

 
Case History:  None. 

 
Other  provisions / r ights: 

Wr itten Requests: If, after providing notice of the intent to destroy biological 
material, the law enforcement agency, laboratory, presiding court, and/or district 
attorney receives a written request to preserve the material, the material shall be 
preserved until the discharge date of the person who made the request or on 
whose behalf the request was made, or unless the court orders destruction or 
transfer of the biological material.  §§ 165.81(e), 757.54(e), 968.205(5), and 
978.08(5). 
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II.  “Qualified” Evidence Preservation Statutes 
 

Table 2:  Qualified Preservation of Evidence Statutes 
 
State Statute(s) 
Arizona Ariz. Rev. Stat. Ann. § 13-4240 (2007) 
Colorado Colo. Rev. Stat. § 18-1-414(2007). 
Indiana Ind. Code Ann. § 35-38-7-14(2) (2007) 
Kansas Kan. Stat. Ann. § 21-2512 (2006). 
Ohio Ohio Rev. Code Ann. § 2953.81 (2007) 
Nevada Nev. Rev. Stat. § 176.0918(3) (2006). 
Pennsylvania 42 Pa. Cons. Stat. Ann. § 9543.1 (2007) 
Tennessee Tenn. Code. Ann. § 40-30-309 (2006). 
Utah Utah Code Ann. § 78-35a-301 (2007). 
 
 The above nine states have what Professor Jones called “qualified duty”  evidence 
preservation statutes.  In these states, the duty to preserve the evidence is not triggered until a 
convicted defendant files a motion for DNA testing.  In order to file a such a motion, the movant 
must show that s/he meets the statutory requirements to qualify for post-conviction DNA testing.  
Furthermore, these statutes generally require that the movant prove that the evidence has been 
kept in a valid chain of custody.  As Professor Jones explains, these statutes are conspicuously 
silent as to what duty the government has to preserve the evidence from the time after conviction 
up until the motion.  The following is a brief discussion of the relevant statutes and highlights 
any anomalies or special provisions contained therein. 
 
 Arizona 
 
 Authority:  Ariz. Rev. Stat. Ann. § 13-4240 (2007). 
 

Summary:  Section 13-4240 outlines the procedure a person convicted and sentenced for 
a felony offence can use to obtain post-conviction DNA testing in Arizona.  Subsection H 
provides:  

If a petition is filed pursuant to this section, the court shall order the state 
to preserve during the pendency of the proceeding all evidence in the 
state’s possession or control that could be subjected to deoxyribonucleic 
acid testing.  The state shall prepare an inventory of the evidence and shall 
submit a copy of the inventory to the defense and the court.  § 13-4240. 

  
Other provisions / rights: 

Sanctions:  “If evidence is intentionally destroyed after the court orders its 
preservation, the court may impose appropriate sanctions, including criminal 
contempt for a knowing violation.”   § 13-4240. 

 
Colorado  
 

Statute(s):  Colo. Rev. Stat. § 18-1-414 (2007). 
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Summary:  Sections 18-1-411 to 18-1-416 of the Colorado Revised Statutes concern 
post-conviction DNA testing. While § 18-1-414 clarifies that it “does not create a duty to 
preserve biological evidence nor does it create a liability on the part of a law enforcement 
agency for failing to preserve biological evidence,” it requires the court to “order the 
appropriate law enforcement agency to preserve existing biological evidence for DNA 
testing” in response to a motion pursuant to § 18-1-412. § 18-1-414 (2). 

 
Indiana 
  
 Authority:  Ind. Code Ann. § 35-38-7-14(2) (2007). 
 

Summary:  Chapter 35-38-7 of the Indiana Code concerns post-conviction DNA testing. 
Upon receiving a motion pursuant to Chapter 7 “the court shall order the state to preserve 
during the pendency of the proceeding all evidence in the state's possession or control 
that could be subjected to DNA testing and analysis.” § 35-38-7-14(2). 
 
Other provisions / rights: 
 Sanctions:  “[I]f evidence is intentionally destroyed after the court orders its 
preservation, the court may impose appropriate sanctions.”  § 35-38-7-14(3). 

 
Kansas 
 
 Authority:  Kan. Stat. Ann. § 21-2512 (2006). 
 

Summary:  “Upon receiving notice of a petition made [for post-conviction DNA testing], 
the prosecuting attorney shall take such steps as are necessary to ensure that any 
remaining biological material that was secured in connection with the case is preserved 
pending the completion of proceedings under this section.”  § 21-2512(b)(2). 

 
Ohio 
 
 Authority:  Ohio Rev. Code Ann. § 2953.81 (2007) 
 

Summary:  Sections 2953.71 to 2953.81 of the Revised Code of Ohio regard the process 
by which eligible inmates may request DNA testing, including the preservation of 
evidence after such testing has been conducted. Section § 2953.81(A) requires the state to 
preserve the inmate’s DNA sample and the parent sample for at least 24 months after the 
inmate’s death in prison or after an execution. Evidence may be preserved for a longer 
period at the discretion of the court. § 2953.81(A). The effective date of this section, to 
which the statute refers, is Oct. 29, 2003. Section § 2953.72(C)(1) lists the requirements 
for testing eligibility. 
 

Nevada 
 
 Authority:  Nev. Rev. Stat. § 176.0918(3) (2006). 
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Summary:  “ If a petition is filed pursuant to this section, the court shall determine which 
person or agency has possession or custody of the evidence and shall immediately issue 
an order requiring, during the pendency of the proceeding, each person or agency in 
possession or custody of the evidence to: 

(a)  Preserve all evidence within the possession or custody of the person or agency 
that may be subjected to genetic marker analysis pursuant to this section; 

(b)  Within 30 days, prepare an inventory of all evidence within the possession or 
custody of the person or agency that may be subjected to genetic marker analysis 
pursuant to this section; and 

(c)  Within 30 days, submit a copy of the inventory to the petitioner, the prosecuting 
attorney and the court.”  

 
Pennsylvania  

 
Author ity: 42 Pa. Cons. Stat. Ann. § 9543.1 (2007) 
 
Summary:  ªAn individual convicted of a criminal offense in a court of this 
Commonwealth and serving a term of imprisonment or awaiting execution because of a 
sentence of death may apply by making a written motion to the sentencing court for the 
performance of forensic DNA testing on specific evidence that is related to the 
investigation or prosecution that resulted in the judgment of conviction.”  § 9543.1(a)(1). 
Upon receipt of the motion, ” the Commonwealth and the court shall take the steps 
reasonably necessary to ensure that any remaining biological material in the possession of 
the Commonwealth or the court is preserved pending the completion of the proceedings 
under this section.”  § 9543.1(b)(1). 

 
Tennessee 
 

Author ity:  Tenn. Code. Ann. § 40-30-309 (2006). 
 
Summary:  In Tennessee, a person convicted of certain enumerated crimes, or, at the 
direction of the trial judge, of any other crime, may make a motion for the performance of 
DNA testing.  § 40-30-303.  “When the petition is not summarily dismissed, the court 
shall order that all evidence in the possession of the prosecution, law enforcement, 
laboratory, or the court that could be subjected to DNA analysis must be preserved during 
the pendency of the proceeding.”  Tenn. Code. Ann. § 40-30-309. 
 
Other  provisions / r ights: 

Sanctions: ªThe intentional destruction of evidence after such an order may 
result in appropriate sanctions, including criminal contempt for a knowing 
violation.”   § 40-30-309. 

Utah 
 
Author ity: Utah Code Ann. § 78-35a-301 (2007). 
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Summary: “ A person convicted of a felony offense may at any time file a petition for 
postconviction DNA testing in the trial court that entered the judgment of conviction 
against him.” § 78-35a-301(2). Once the petition is filed “prosecutors, law enforcement 
officers, and crime laboratory personnel have a duty to cooperate in preserving evidence 
and in determining the sufficiency of the chain of custody of the evidence which may be 
subject to DNA testing.” § 78-35a-301(5).  
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I I I .  Other  State Author ity for  Evidence Preservation1  
 

Table 3: Other  Preservation-Related Author ity 
State Author ity 
Alabama Barbour v. State, 903 So.2d 858 (Ala. Crim. App. 2004), 

reh’g denied, 2004 Ala. Crim. App. LEXIS 276 (2004), 
and Ala. R. Crim. P. 32. 

Alaska Thorne v. Department of Public Safety, 774 P.2d 1326 
(Alaska 1989); Hatfield v. State, 663 P.2d 987 (Alaska Ct. 
App. 1983); Bradley v. State, 662 P.2d 993 (Alaska Ct. 
App. 1983). 

Arizona Ariz. Rev. Stat. Art. 2, § 4 (2004); Ariz. Rev. Stat. §13-
4240 (2004); State v. Willits, 393 P.2d 274 (Ariz. 1964),  

Delaware Deberry v. State, 457 A.2d 744 (Del. Supr. 1983); see also 
De. Super. Ct. R. Crim. P. 16(b). 

Idaho Idaho Code § 67-2901(6) (2004); Idaho Code § 19-5516 
(2004). 

Indiana Ind. Code Ann. 10-13-6-1 to -22 (2006); 35-38-7-14 
(2004).  

Mississippi  Campbell v. State, 437 So.2d 3 (Miss. 1983); 2006 Bill 
Text MS H.B. 702. 

New Jersey N.J. Court Rules, 1969 R. 1:2-3 (2002); State v. Halsey, 
748 A.2d 634, 635 (N.J. Super. Ct. App. Div. 2000). 

New York New York DNA Database law in Section 1; see also N.Y. 
Crim. Proc. Law § 440.30(1-a);  People v. Trama, 636 
N.Y.S.2d 982 (N.Y. County Ct. 1995). 

North Dakota N.D. Cent. Code § 29-32.1-15 (2005) 
Oregon Or. Rev. Stat. § 181.085 (2003). 
South Dakota 2002 S.D. Laws SB 91 (died 2/13/2002); Jenner v. Dooley, 

1999 SD 20 (S.D., 1999); S.D. Codified Laws § 23-5A-2 
(2005) 

Tennessee Tenn. Code Ann. § 38-6-113 (2005). 
Vermont Vt. Stat. Ann. tit. 20, § 1938(f)(2)-(3) (2004). 
Wyoming Wyo. Stat. Ann. §§ 7-19-402(a); 7-19-404(a)(ii), (b) 

(2005). 
 
 Table 3 references state statutes and case law that may provide authority for post-
conviction evidence preservation.  In each of the above-listed states, no “blanket”  evidence 
preservation statute for post-conviction DNA testing has been enacted.  However, as will be 
discussed more closely in the section that follows, other authority may provide a basis for post-
conviction preservation of DNA evidence. 
 
Alabama  
 

                                                 
1  Current as of July 2006. 
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Authority:  Barbour v. State, 903 So.2d 858 (Ala. Crim. App. 2004), reh’g denied, 2004 
Ala. Crim. App. LEXIS 276 (2004), and Ala. R. Crim. P. 32. 

 
Summary:  Although Alabama does not have an automatic evidence preservation law, in 
Barbour, the defendant appealed from the circuit court's denial of his petition for 
postconviction relief under Ala. R. Crim. P. 32.  903 So.2d at 858.  Defendant was 
convicted of three counts of capital murder.  Id.  In his petition for postconviction relief, 
in relevant part, defendant argued that the court should order the State to preserve the 
biological evidence and order DNA testing and such testing would prove that he did not 
rape the victim.  Id. at 871.  The court denied his petition because defendant failed to 
demonstrate that his claim was based on newly discovered evidence.  Id. at 874.  The 
court held that "a failure to show any one of the five requirements establishes that the fact 
is not newly discovered evidence as defined by Ala.R.Crim.P. 32.1(e)."  Id.   

 
Alaska  
 

Authority:  Thorne v. Department of Public Safety, 774 P.2d 1326 (Alaska 1989); 
Hatfield v. State, 663 P.2d 987 (Alaska Ct. App. 1983); Bradley v. State, 662 P.2d 993 
(Alaska Ct. App. 1983). 

 
Summary:  In Hatfield, the defendants appealed from a conviction of theft in the second 
degree.  663 P.2d at 988.  The defendants argued that the state's failure to preserve scrap 
copper, which was the object of their theft, violated their right to due process.  Id.  The 
court agreed with the defendants and reversed the trial court's holding.  Id. at 991.  In 
reversing the trial's court holding, the court held that not every failure to preserve 
evidence violates one's right to due process, but only the evidence that "might have led 
the jury to entertain a reasonable doubt about the defendant's guilt."  Id. (citations 
omitted).  See Thorne v. Department of Public Safety, 774 P.2d 1326 (Alaska 1989) 
("where the burden of preservation is so minimal, and the evidence is of even slight 
potential relevance, the state bears a heavy burden in justifying its destruction."); see also 
Bradley v. State, 662 P.2d 993 (Alaska Ct. App. 1983) (trial court properly held that the 
blood test results were admissible even though the state did not preserve the evidence 
because the defendant and state had opportunity to preserve the blood sample.) 

 
Arizona  
 

Authority: Ariz. Rev. Stat. Const. Art. II, § 4 (2004), State v. Willits, 393 P.2d 274 (Ariz. 
1964), Ariz. Rev. Stat. § 13-4240 (2004) 

 
Summary:  The due process law of Ariz. Rev. Stat. Art. 2, § 4 (2004) states that "no 
person shall be deprived of life, liberty, or property without due process of law."  In 
Willits, defendant appealed his conviction rejecting his requested jury instruction.  393 
P.2d at 277.  The defendant was convicted of attempting to explode dynamite and of two 
counts of assault with a deadly weapon.  Id. at 275.  Defendant argued that since the 
dynamite was destroyed, the court should use his requested jury instruction to make 
inferences that the explosion was an accident.  Id. at 277.  The court reversed and 
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remanded for a new trial because the trial court could assume such fact in an instruction 
without violating the state due process.  Id. at 279.  Also, where the state destroys, loses 
or fails to preserve evidence, the defendant was entitled to an inference against the State.  
Id. 

 
 
Delaware  
 

Statute(s):  Deberry v. State, 457 A.2d 744 (Del. Supr. 1983), De. Super. Ct. R. Crim. P. 
16(b), and Del. Code Ann. tit. 29, § 4713 (2005) 
 
Summary:  In Deberry, the defendant appealed the trial court's holding for first degree 
rape, first degree kidnapping, and possession of a deadly weapon.  457 A.2d at 747.  The 
defendant argued that he was deprived of exculpatory evidence which is a violation of 
De. Super. Ct. R. Crim. P. 16(b).  Id.  Specifically, the defendant wanted access to his 
clothing which allegedly should have the victim's blood as the result of the rape.  Id. at 
748.  The Delaware Supreme Court agreed with the defendant.  Id.  In reversing and 
remanding the trial court's holding, the court held that the "State's duty to disclose 
evidence includes a duty to preserve it as well."  Id. at 751.  Moreover, the "obligation to 
preserve evidence is rooted in the due process provisions of the fourteenth amendment to 
the United States Constitution and the Delaware Constitution, article I, section 7.  Id. at 
751-52.  "The duty of preservation extends not only to the Attorney General's office, but 
all investigative agencies, local, county, and state."  Id.  Although the court will not set 
out the procedure to preserve evidence, the court recognized that under Superior Court 
Criminal Rule 16(b), a "defendant need only show that an item 'may be material to the 
preparation of his defense' to be discoverable."  Id. at 752 (citations omitted). 

 
Del. Code Ann. tit. 29, § 4713 provides for the establishment of a state DNA database, 
but does not provide for explicit post-conviction preservation of evidence.  The results of 
such testing are preserved in a DNA database, but the preservation of the materials used 
for those tests is not addressed.   

 
Idaho 
 
 Author ity: Idaho Code § 67-2901(6) (2004); Idaho Code § 19-5516 (2004). 
 

Summary:  Idaho Code § 67-2901(6) states:  “The director shall operate and supervise a 
forensic laboratory which will provide to state and local agencies having responsibility 
for enforcement of the penal laws of this state assistance in the collection, preservation, 
and analysis of evidence in criminal cases.”  (emphasis added) Additionally, § 19-5516 
allows the bureau of forensic services to dispose of unused samples in the normal course 
of business 

 
Indiana  
 

Author ity: Ind. Code Ann. 10-13-6-1 to -22 (2006); 35-38-7-14 (2004). 
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Summary:  Chapter 10-13-6 of the Indiana Code creates the Indiana DNA Data Base.  
Section 8 outlines the powers and duties of the superintendent of the data base and states 
that the superintendent “may establish a data base of DNA identification records of: (1) 
convicted criminals; (2) crime scene specimens; (3) unidentified missing persons; and (4) 
close biological relatives of missing persons.”  Ind. Code. Ann. 10-13-6-6.  Nothing in 
the chapter, however, indicates that the purpose of the Data Base is to preserve evidence 
for post-conviction testing.  In fact, section 9 lists four goals for the data base:   

1. supports development of a population statistics data base when personal 
identifying information is removed;  

2.  supports identification research and protocol development of forensic DNA 
analysis;  

3.  Assists in achieving quality control; and  
4. Assists in the recovery or identification of human remains from mass 

disasters or for other humanitarian purposes, including identification of 
missing persons who may be alive. 

  Id. 10-3-6-9.   
However, in the “Post Conviction DNA Testing and Analysis” chapter of the Indiana 
code, section 5 states that “[a] person who was convicted of and sentence for an offense 
may file a written petition with the court that sentenced the petitioner for the offense to 
require forensic DNA testing and analysis of evidence that . . . (1) is . . . (2) (B) otherwise 
contained in the Indiana DNA data base established under IC 10-13-6. . . .”  Id. 35-38-7-
14 (2006).  Therefore, while the Indiana Code permits the supervisor of the Data Base to 
preserve any DNA evidence of crime scene specimens, he is under no duty to do so.   

 
Mississippi  
 

Authority: Campbell v. State, 437 So.2d 3 (Miss. 1983); 2006 Bill Text MS H.B. 702. 
 

Summary:  Preservation statutes for post-conviction DNA testing are not expressly 
available under Mississippi law.  No case law specifically addressed the issue of 
preservation of evidence.  In Campbell, the defendant appealed the conviction of murder.  
437 So.2d at 3.  The defendant argued that the State failed to preserve evidence and that 
such failure was in violation of his constitutional rights.  Id. at 4.  In affirming the 
conviction, the court held that the State has no duty to search and discover all possible 
exculpatory evidence.  Id. at 5. 

 
Note: Proposed House Bill 702 provides for motions for post-conviction DNA testing in 
all capital death penalty cases.  In such situations, DNA would be preserved for the 
purpose of testing following conviction. 

 
New Jersey  
 

Authority:  N.J. Court Rules, 1969 R. 1:2-3 (2002); State v. Halsey, 748 A.2d 634, 635 
(N.J. Super. Ct. App. Div. 2000). 
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Summary:  In Halsey, the court discussed the defendant’s application to compel the state 
“ to turn over any DNA evidence . . . to defendant’s counsel or his designated expert in 
the area of DNA testing so that DNA testing”  could be performed on the evidence.  State 
v. Halsey, 748 A.2d 634, 635 (N.J. Super. Ct. App. Div. 2000).  The court noted that 
“ [a]lthough the prosecutor stated at the hearing that he did not know if the requested 
evidence ‘necessarily exists, he proceeded on the assumption defendant was correct in 
having asserted in his brief that . . . [the evidence was still] . . . in storage in the Union 
County Prosecutor’s Office.’ ”   Id. at 635.  In a footnote, the court quoted from Rule 1:2-3 
stating that, “all evidence shall be preserved pending direct appeal and proceedings on 
certification . . ..”   According to the court, the implication of this Rule, was “ that 
prosecutors’  retention schedules may require preservation of evidence at least through the 
time for filing and processing of post-conviction relief proceedings.  Id. at 635, n.2. 

 
Note: New Jersey has a post-conviction DNA testing statute, N.J. Stat. Ann. 2A:84A-32a 
(2005), but the statute does not mandate preservation of evidence. Instead, testing is 
contingent on the evidence being available and having been subject to a verifiable chain 
of custody. d(1),(2). 
N.J.S.A. 2A:84A-32a 

 
New York  
 

Author ity:  New York DNA Database law in Section 1; see also N.Y. Crim. Proc. Law § 
440.30(1-a);  People v. Trama, 636 N.Y.S.2d 982 (N.Y. County Ct. 1995). 

 
Summary:  In cases occurring before January 1, 1996, a defendant may make a motion 
requesting the performance of a DNA test on specified evidence, pursuant to N.Y. Crim. 
Proc. Law § 440.30(1-a).  According to People v. Trama, 636 N.Y.S.2d 982, 984 (N.Y. 
App. Div. 1996) (citing People v. Watkins, 189 A.D.2d 623, 624 (N.Y. App. Div. 1993)), 
the “People have a duty to prevent the destruction of evidence until all appeals have been 
exhausted.”   Although the right to post-conviction discovery does not “ in and of itself, 
extend or enlarge the People’s duty to preserve evidence beyond the exhaustion of one’s 
appellate rights,”  the court stated that there “might very well exist a circumstance where 
fundamental fairness imposes an obligation upon the People to preserve various items of 
evidence for postconviction discovery . . ..”   636 N.Y.S.2d at 984.  In order to extend the 
duty to prevent destruction of the evidence, the court concluded that the defendant must 
show that the People had knowledge or reason to believe the defendant would seek post-
conviction discovery of such items of evidence.  Id. at 985. 

 
Nor th Dakota 
 
 Author ity:  N.D. Cent. Code § 29-32.1-15 (2005) 
 

Summary:  Section 29-32.1-15 provides that “a person convicted of a crime may make a 
motion for the performance of forensic DNA testing to demonstrate a person’s actual 
innocence if: (a) The testing is to be performed on evidence secured in relation to the trial 
which resulted in the conviction; and (b) the evidence was not subject to testing because 
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either the technology for the testing was not available at the time of the trial or the testing 
was not available as evidence at the time of the trial.”   Id.  Section 29-32.1-15 makes no 
explicit mention of DNA preservation upon motion for testing (i.e. impose a “qualified”  
duty to preserve); however, subsection (3)(c) says, “ [t]he court shall impose reasonable 
conditions on the testing designed to protect the state’s interests in the integrity of the 
evidence and the testing process.”   This could be read to imply that the court has 
discretion to impose a duty to preserve the evidence after a motion has been filed.   

 
Oregon  
 

Statute(s):  Or. Rev. Stat. §181.085 (2003). 
 

Summary:  Oregon does not provide for automatic preservation of DNA evidence.  § 
181.085 authorizes the State Police to establish a DNA database and authorizes the 
agency to adopt rules for obtaining, transmitting and analyzing the samples and for 
storing and destroying them.  § 181.085.1.e.  

 
South Dakota  
 

Authority: 2002 S.D. Laws SB 91; Jenner v. Dooley, 1999 SD 20 (S.D., 1999); S.D. 
Codified Laws § 23-5A-2 (2005)  

 
Summary:  South Dakota had a bill that was to provide automatic preservation of 
evidence, but the bill died on February 13, 2002.  Currently there is no pending bill with 
respect to preservation of evidence. 

 
In Jenner v. Dooley, the Supreme Court of South Dakota articulated the following 
guidelines for permitting post-conviction DNA testing, which may include the temporary 
preservation of DNA evidence:  

If testing is allowed, the court should impose reasonable safeguards to ensure 
the preservation and integrity of the evidence. With biological evidence, 
courts have generally found post-conviction testing most suitable when (a) 
identity of a single perpetrator is at issue; (b) evidence against the defendant is 
so weak as to suggest real doubt of guilt; (c) the scientific evidence, if any, 
used to obtain the conviction has been impugned; and, (d) the nature of the 
biological evidence makes testing results on the issue of identity virtually 
dispositive. 

 
S.D. Codified Laws § 23-5A-2 (2005) provides for the establishment of a DNA database, 
but does not provide specifically for the automatic preservation of DNA evidence.  

 
Tennessee  
 

Statute(s):  Tenn. Code Ann. § 38-6-113 (2005). 
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Summary:  The statute addresses DNA analysis and standardized evidence collection.  
The relevant subdivisions of the statute state that the Tennessee bureau of investigation 
“shall develop uniform procedures and protocols for collecting evidence”  in cases of 
alleged or suspected sexual offenses.  § 38-6-113(b).  Additionally, the bureau “shall 
adopt uniform procedures and protocols to maintain, preserve, and analyze human 
biological specimens for DNA.”   § 38-6-113(c).   

 
Vermont  
 

Statute(s):  Vt. Stat. Ann. tit. 20, § 1938(f)(2)-(3) (2004). 
 

Summary:  Preservation statutes for post-conviction DNA testing are not explicitly 
provided for under Vermont law.  However, the state of Vermont requires that certain 
DNA samples and records shall be placed under seal, and shall not be used for any 
purpose whatsoever, except pursuant to a judicial order for good cause shown.  Thus, a 
defendant may be able to petition the court for post-conviction DNA testing of those 
DNA samples and records that have been placed under seal.  Note the statute itself does 
not address this type of petition.  Specifically, the statute provides as follows: 

1.  Any sample that may lead to an exculpatory result shall be used only for the 
purpose of the criminal investigation and related criminal prosecution for which 
the samples were obtained. Upon the conclusion of the criminal investigation and 
finalization of any related criminal prosecution, such samples shall be placed 
under seal, and shall not be used for any purpose whatsoever, except pursuant to a 
judicial order for good cause shown.  § 1938(f)(2). 

2.  Any sample that may lead to an exculpatory result shall be used only for the 
purpose of the criminal investigation and related criminal prosecution for which 
the samples were obtained. Upon the conclusion of the criminal investigation and 
finalization of any related criminal prosecution, the genetic records shall be 
placed under seal, and shall not be used for any purpose whatsoever, except 
pursuant to a judicial order for good cause shown.  § 1938(f)(3). 

 
Wyoming  
 

Statute(s):  Wyo. Stat. Ann. §§ 7-19-402(a); 7-19-404(a)(ii), (b) (2005). 
 

Summary:  The statute requires the Division of Criminal Investigation within the office 
of the Wyoming attorney general to establish a state DNA database for, among other 
items, crime scene specimens.  § 7-19-402(a).  More importantly for a defendant’s 
interests, the division shall authorize access to or disclose DNA records and DNA 
samples collected in the state DNA database for criminal defense purposes.  A defendant 
shall have access to samples and analyses performed in connection with the case in which 
such defendant is charged.  § 7-19-404(a)(ii).  While the Division preserves crime scene 
evidence, Wyoming does not have a post-conviction DNA testing statute.  Therefore, it is 
uncertain whether a defendant may rely on this authority to gain access to preserved 
evidence in the post-conviction stages. 
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IV.  Pending Bills Containing Automatic Preservation Provisions 

 
Iowa   
 

Author ity:  Iowa Code § 81.1 – 81.10 (2005) 
 

Pending Legislation:  Iowa House File 713 (in subcommittee, January 23, 2006), 
successor to H.S.B. 40. 

 
Summary:  Iowa Code chapter 81, entitled “DNA Profiling” , currently requires persons 
determined to be sexually violent predators, persons receiving a deferred judgment, and 
person found not guilty by reason of insanity to submit a DNA sample to the State.  Iowa 
Code § 81.1–.2. Chapter 81 states that a DNA sample may be submitted to the division of 
criminal investigation, and that department shall store and maintain the DNA records in 
its DNA database and DNA data bank.  That evidence that may be submitted is:  (1) 
Crime scene evidence and forensic casework; (1) A relative of a missing person;  (3) An 
anonymous DNA profile used for forensic validation, forensic protocol development, or 
quality control purposes, or for the establishment of a population statistics database.  Id. § 
81.3.  There is nothing in the current statute which imposes a duty on the state to preserve 
DNA evidence in criminal cases for anyone who does not qualify as a “person required to 
submit DNA evidence”  under § 81.2.   

 
House File 713, currently in subcommittee (January 23, 2006), changes the definition of 
“person required to submit DNA sample”  to: 
 

The attorney general shall adopt rules in consultation with the division of 
criminal investigation, department of public safety, for the purpose of 
classifying felonies and indictable misdemeanors which shall require the 
offender to submit a DNA sample for DNA profiling upon confinement in or 
prior to release from a county jail, upon commitment to the custody of the 
director of the department of corrections, or prior to discharge of sentence, or 
as a condition of probation.  Factors to be considered shall include the 
deterrent effect of DNA profiling, the likelihood of repeated violations, and 
the seriousness of the offense.  The offenses that require the offender to 
submit a DNA sample for DNA profiling shall include but are not limited to 
the following: 

a.  Murder in violation of section 707.2 or 707.3. 
b.  Attempt to commit murder in violation of section 707.11. 
c.  Kidnapping in violation of section 710.1, 710.2, or 710.3. 
d.  Sexual abuse in violation of section 709.2, 709.3, or 709.4. 
e.  Assault with intent to commit sexual abuse in violation of section 
709.11. 
f.  Assault while participating in a felony in violation of section 708.3. 
g.  Burglary in the first degree in violation of section 713.3. 

Iowa H.F. 713. 
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Iowa Code § 81.10 provides the mechanism for convicted felons to obtain a DNA 
profile after conviction.  House File 713, the proposed amendment to the 
definitions in § 81.2, would ensure that there is a sufficient chain of custody of the 
DNA evidence in the major felonies (murder, attempted murder, kidnapping, 
sexual abuse, assault with intent to commit sexual abuse, assault during a felony, 
and burglary).  Thus, while H.F. 713 states that the purpose of the preservation is 
to prevent recidivism, it also ensures that the DNA evidence is preserved for some 
period of time (which is not apparent from the statute).   

 
New York 
  

Pending Legislation: A.B. 11952 (Reported referred to Rules Committee June 
21, 2006) 

   
Summary:  This bill requires the state to submit a plan to the legislatures to 
include all penal law misdemeanours on the state DNA database, prohibits DNA 
identification databases not authorized by statute, and enacts a number of critical 
DNA-related reforms.  Most specifically, section 4 of the bill amends section 995-
b of the executive law to require the commission on forensic science to develop a 
policy to determine the appropriate period of time that a DNA sample collected 
from a crime scene should be retained by investigating authorities.  It would also 
establish funding program for crime labs and “Innocence Research projects” to 
enhance the use of DNA. 

 
 Pending Legislation:  A.B. 08676 (Referred to codes January 2, 2006) 
 

Summary:  This bill calls for the establishment of voluntary best practices 
guidelines for law enforcement agencies and forensic laboratories regarding the 
collection and preservation of biol 

 
South Carolina 
  

Pending Legislation:  H.B. 3657 (Referred to Committee on Judiciary March 1, 
2005). 
 
Summary:  “Innocence Protection Act” that allows person in custody after 
conviction to apply to the court for certain forensic DNA testing, provides for the 
duties and responsibilities of a court upon receipt of such an application, and 
provides for the preservation of biological material secured in connection with a 
criminal case for so long as the material may have probative value as evidence.  
This would be a blanket preservation statute.  Proposed § 23-3-950 would read, 
“[T]he State shall preserve all biological material secured in connection with a 
criminal case while a person is incarcerated in connection with that case, and for 
so long thereafter as the material may be used or have probative value as evidence 
in a civil or criminal case . . . .” 
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Tennessee 
 

Pending Legislation:  H.B. 0967 (Taken off notice for cal. in s/c Judicial 
Administration of JUD of Judiciary Committee April 6, 2005); S.B. 1673 (Taken 
off notice for cal. in S. Jud. Comm. April 26, 2005) 

 
Summary:  These two identical bills have been introduced in the past two years, 
and have died both times because of the apparent financial burden inherent in 
imposing a duty for the state to preserve all biological evidence secured in 
connection with a felony.  The bill imposes a “blanket”  duty on the appropriate 
government entity to retain and secure “all evidence or biological material that is 
susceptible to DNA analysis that is secured in a criminal case for the period of 
time that any person remains incarcerated in connection with that case.”   The 
government entity has discretion to determine how the evidence is to be stored.  
The bill also provides for premature disposition if the government gives notice to 
the defendant.  Finally, the bill provides sanctions for the intentional destruction 
of biological material including but not limited to criminal contempt.   

 
West Virginia 
 

Author ity:  W. Va. Code § 15-2B-14 (2004) (West Virginia’s innocence statute) 
 

Summary:  Innocence statute that provides for post-conviction DNA testing but 
is silent as to whether law enforcement has a duty to preserve the evidence.  When 
it was originally introduced it stated “ (n) Any law enforcement agency or person 
acting under the authority of a law-enforcement agency shall maintain all physical 
evidence involving felonies committed within their jurisdiction that may be 
probative of the matters for which a DNA test is requested under the provisions of 
this section.  The law-enforcement agency shall maintain a verifiable chain of 
custody of the evidence.  In no case may the law enforcement agency destroy or 
tamper with the probative evidence absent a court order.”   H.B. 3098 (introduced 
February 21, 2003, referred to the Committee on the Judiciary then Finance).  It is 
unclear which committee subsequently removed this section, and the reason they 
did so. 

 
Pending Legislation:   H.B. 2596 (Introduced January 11, 2006 ; referred to the 
Committee on the Judiciary then Finance) 

 
Summary:  This bill provides:  “Notwithstanding any other provision of law, the 
State shall preserve any biological material secured in connection with a death 
penalty case for such period of time as a person remains incarcerated awaiting 
execution under a death penalty sentence.”  H.B. 2596 


